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Item 1.01 Entry into a Material Definitive Agreement. 
  
Merger Agreement 
  
On May 8, 2025, PHX Minerals Inc., a Delaware corporation (the “Company”), entered into an Agreement and Plan 
of Merger (the “Merger Agreement”) with WhiteHawk Acquisition, Inc., a Delaware corporation (“Parent”), and 
WhiteHawk Merger Sub, Inc., a Delaware corporation and a wholly owned, direct subsidiary of Parent (“Merger 
Sub”), pursuant to which Merger Sub will conduct a cash tender offer (the “Offer”) to acquire any and all of the issued 
and outstanding shares of the common stock, par value $0.01666 per share (each a “Share,” and collectively, the 
“Shares”), of the Company, at a price per share of $4.35, in cash, net to the holder thereof, without interest and subject 
to applicable tax withholding (the “Offer Price”). 
  
The Company’s Board of Directors (the “Board”) unanimously determined that the transactions contemplated by the 
Merger Agreement, including the Offer and the Merger (each, as defined below), are advisable, fair to and in the best 
interests of the Company and its stockholders (the “Stockholders”), and approved the Merger Agreement and the 
transactions contemplated thereby, and recommended that the Stockholders accept the Offer and tender their Shares 
in the Offer. 
  
The Offer, once commenced, will initially remain open for a minimum of 20 business days, subject to certain possible 
extensions on the terms set forth in the Merger Agreement (as extended, the “Expiration Time”). If at the scheduled 
Expiration Time any of the conditions to the Offer have not been satisfied or waived, then Merger Sub may in its sole 
discretion, and Parent may in its sole discretion cause Merger Sub to, extend the Offer for one or more successive 
extension periods of up to 10 business days each (with each such period to end at 12:00 midnight (New York City 
time) at the end of the last business day of such period) (or any other period as may be approved in advance in writing 
by the Company) to permit the satisfaction of all Offer conditions, except that if the sole remaining unsatisfied Offer 
condition is the Minimum Condition (as defined below), Merger Sub shall be required to extend the Offer for no more 
than three occasions in consecutive periods of 10 business days each (or such other period as may be approved in 
advance by the parties). 
  
As promptly as practicable following, but in any event the same business day as the consummation of the Offer, 
Merger Sub will merge with and into the Company (the “Merger”), without a vote or approval of the Stockholders, 
pursuant to Section 251(h) of the Delaware General Corporation Law (the “DGCL”) with the Company continuing as 
the surviving corporation (the “Surviving Corporation”) and wholly-owned subsidiary of Parent following the 
effectiveness of the Merger. The date on which the closing of the Merger occurs is referred to as the “Closing Date”. 
  
Merger Sub’s obligation to purchase the Shares validly tendered and not validly withdrawn pursuant to the Offer is 
subject to the satisfaction or waiver of customary conditions, including, among others, (i) there being validly tendered 
and not validly withdrawn immediately prior to the Expiration Time the number of Shares that, together with any 
Shares held, if any, by Parent, Merger Sub or any of their respective affiliates, represents at least a majority of all then 
issued and outstanding Shares plus an additional number of Shares equal to the aggregate number of Shares issuable 
upon the conversion, exchange or exercise of all of the Company’s equity awards, options, warrants or other rights to 
acquire, or securities convertible into or exchangeable for, Shares that, in each case, are outstanding and are vested or 
otherwise exercisable, convertible or exchangeable at or immediately prior to the Expiration Time (the “Minimum 
Condition”); (ii) the absence of any law or order by a governmental entity that has jurisdiction over the parties that 
prohibits consummation of the Offer or the Merger or any action, inquiry, request for information or investigation 
pending or threatened by any governmental entity challenging or seeking to restrain, prohibit, enjoin, investigate, alter 
or delay the consummation of the Offer, the acquisition of the Shares by Parent or Merger Sub or the Merger; (iii) the 
accuracy of the representations and warranties of the Company contained in the Merger Agreement, subject to 
customary exceptions; (iv) the Company’s compliance in all material respects with its covenants and agreements 
contained in the Merger Agreement; (v) the absence of any event, development or circumstance that has had or would 
reasonably be expected to have a material adverse effect on the Company; and (vi) that the Board has not withheld or 
withdrawn the Board’s recommendation of the Offer, or otherwise approved, endorsed, adopted, recommended or 



otherwise declared advisable a third party acquisition proposal (“Acquisition Proposal”), as well as other customary 
conditions set forth in Annex A to the Merger Agreement. 
  

  



  

  

  
At the effective time of the Merger (the “Effective Time”), each Share (other than Shares (i) owned directly by the 
Company as treasury stock, Parent, Merger Sub or any of their respective affiliates, which Shares will be automatically 
cancelled and will cease to exist, (ii) owned by any Stockholder who is entitled to demand and does properly demand 
the appraisal of such Shares in accordance with, and in compliance in all respects with the DGCL or (iii) that are 
Time-Based Restricted Shares or Performance-Based Restricted Shares, as each described below) will be 
automatically cancelled and converted into the right to receive an amount in cash equal to the Offer Price, without 
interest and subject to applicable tax withholding (the “Merger Consideration”). 
  
In addition, immediately prior to the Effective Time, (i) each outstanding share of time-based restricted stock of the 
Company (“Time-Based Restricted Shares”) will cease to represent a Time-Based Restricted Share and shall be 
cancelled and converted into a right to receive an amount in cash, without interest (a “Restricted Cash Award”) equal 
to the sum of (A) the product of (x) the number of Shares subject to such Time-Based Restricted Share immediately 
prior to the Effective Time and (y) the Merger Consideration, plus (B) the accrued and unpaid dividends, as of 
immediately prior to the Effective Time, with respect to such Time-Based Restricted Shares; (ii) each outstanding 
share of performance-based restricted stock of the Company (“Performance-Based Restricted Shares”) will vest in full 
(assuming achievement of maximum performance), will become free of restrictions and automatically cancelled and 
terminated and converted into the right to receive an amount in cash (without interest) equal to the sum of (A) the 
Merger Consideration and (B) the accrued and unpaid dividends, as of immediately prior to the Effective Time, with 
respect to such Performance-Based Restricted Share (the “Performance-Based Restricted Share Consideration”); and 
(iii) each outstanding right to receive Shares in accordance with the Company’s Deferred Compensation Plan for Non-
Employee Directors (each, a “DCP Unit”) will be automatically cancelled and terminated and converted into the right 
to receive an amount in cash (without interest) equal to the product obtained by multiplying (A) the aggregate number 
of Shares subject to such DCP Unit, by (B) the Merger Consideration (the “DCP Unit Consideration”). Except as set 
forth in the Merger Agreement, each Restricted Cash Award shall be governed by substantially similar terms and 
conditions (including vesting and forfeiture terms) as were applicable to the corresponding Time-Based Restricted 
Shares immediately prior to the Effective Time, provided that each Restricted Cash Award shall vest and become 
payable upon the earlier of (X) the date the corresponding Time-Based Restricted Share would have vested pursuant 
to the terms thereof and (Y) 90 days following the Closing Date. Each Restricted Cash Award, less any applicable 
withholding taxes, will be paid as soon as reasonably practicable by the Surviving Corporation following the date such 
Restricted Cash Award becomes so payable (but in any event no later than three business days thereafter). The 
Performance-Based Restricted Share Consideration, less any applicable withholding taxes, will be paid as soon as 
reasonably practicable by the Surviving Corporation following the Closing Date (and in no event later than three 
business days thereafter). The DCP Unit Consideration will be paid as promptly as practicable by the Surviving 
Corporation (and in no event later than five business days) after the Closing Date, provided that if the DCP Unit 
Consideration constitutes nonqualified deferred compensation subject to Section 409A of the United States Internal 
Revenue Code of 1986, as amended (the “Code”) such payment shall be made at the earliest time permitted under the 
applicable Company equity plan and deferral election form that will not trigger a tax or penalty under Section 409A 
of the Code. 
  
The Merger Agreement contains customary representations, warranties and covenants, including covenants obligating 
the Company to continue to conduct its operations in all material respects in the ordinary course of business, to 
cooperate in seeking any required approvals from any governmental entity and not to engage in certain specified 
transactions or activities without Parent’s prior consent, and that the parties will use reasonable best efforts to cause 
the Offer and the Merger to be consummated. In addition, subject to certain exceptions, the Company has agreed not 
to initiate, solicit, knowingly facilitate or knowingly encourage any inquires, proposal or offer of any Acquisition 
Proposals from third parties or take certain other restricted actions in connection therewith. Notwithstanding the 
foregoing, if the Company receives a bona fide written unsolicited Acquisition Proposal from a third party that did 
not result from a breach (other than a de minimis breach) of the non-solicitation provisions of the Merger Agreement, 
and the Board determines in good faith, after consultations with its financial advisors and outside legal counsel, that 
such proposal constitutes, or could reasonably be expected to lead to, a transaction that would be more favorable to 
the Company’s stockholders than the Offer and the Merger (a “Superior Company Proposal” as further described and 



defined in the Merger Agreement) and that failure to do so would be inconsistent with the Board’s fiduciary duties 
under applicable law, then the Company may, among other things, and subject to the requirements in the Merger 
Agreement, participate in discussions or negotiations with such third party regarding such Acquisition Proposal. 
  

  



  

  

  
The Merger Agreement also contains certain customary termination rights in favor of each of the Company and Parent, 
including the Company’s right, subject to certain limitations, to terminate the Merger Agreement in certain 
circumstances. In addition, either the Company or Parent may terminate the Merger Agreement if the Offer has not 
been consummated by November 10, 2025. Upon termination of the Merger Agreement by the Company to accept a 
Superior Company Proposal or by Parent upon a Company Change of Board Recommendation (as defined in the 
Merger Agreement), the Company will be required to pay Parent a termination fee of $6.8 million (the “Company 
Termination Fee”). The Company Termination Fee will also be payable by the Company if the Merger Agreement is 
terminated under certain circumstances and prior to such termination, an Acquisition Proposal is made to the Board 
and becomes publicly known or is otherwise publicly made, and within 12 months after such termination (i) the 
Company enters into a definitive agreement with respect to any Acquisition Proposal that is later consummated or (ii) 
any Acquisition Proposal is consummated. The Merger Agreement also provides that Parent will be required to pay 
the Company a reverse termination fee of $6.8 million upon termination of the Merger Agreement under certain 
specified circumstances (the Parent Termination Fee”). 
  
The foregoing description of the Merger Agreement and the transactions contemplated thereunder is not complete and 
is qualified in its entirety by reference to the Merger Agreement, a copy of which is filed as Exhibit 2.1 to this Current 
Report on Form 8-K (this “Report”) and incorporated herein by reference. The Merger Agreement and the foregoing 
description thereof have been included to provide investors and Stockholders with information regarding the terms of 
the Merger Agreement. They are not intended to provide any other factual information about the Company. The 
representations, warranties and covenants contained in the Merger Agreement were made only as of specified dates 
for the purposes of such agreement, were solely for the benefit of the parties to such agreement and may be subject to 
qualifications and limitations agreed upon by such parties. In particular, in reviewing the representations, warranties 
and covenants contained in the Merger Agreement and discussed in the foregoing description, it is important to bear 
in mind that such representations, warranties and covenants were negotiated with the principal purpose of allocating 
risk between the parties, rather than establishing matters as facts. Such representations, warranties and covenants may 
also be subject to a contractual standard of materiality different from those generally applicable to Stockholders and 
reports and documents filed with the U.S. Securities and Exchange Commission (the “SEC”), and are also qualified 
in important part by (i) a confidential disclosure schedule delivered by the Company to Parent in connection with the 
Merger Agreement and (ii) a confidential disclosure schedule delivered by Parent to the Company in connection with 
the Merger Agreement. Investors and Stockholders should not rely on such representations, warranties and covenants 
as characterizations of the actual state of facts or circumstances described therein. Information concerning the subject 
matter of such representations, warranties and covenants may change after the date of the Merger Agreement, which 
subsequent information may or may not be fully reflected in the parties’ public disclosures. 
  
Item 2.02 Results of Operations and Financial Condition. 
  
On May 8, 2025, the Company issued a press release providing information regarding the Company’s quarter ended 
March 31, 2025 financial and operating results. The press release is furnished as Exhibit 99.1 to this Report on Form 
8-K and is incorporated by reference herein. 
  
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; 
Compensatory Arrangements of Certain Officers. 
  
In accordance with the Merger Agreement, the employment of each of Ralph D’Amico, the Company’s Chief 
Financial Officer and Executive Vice President and Chad L. Stephens, the Company’s President and Chief Executive 
Officer will be terminated at the Effective Time. Messrs. Stephens and D’Amico are each a party to an Amended and 
Restated Change-in-Control Executive Severance Agreement (collectively, the “Change-in-Control Agreements”). 
  
Pursuant to the Change-in-Control Agreements, in connection with these terminations of employment, each of Messrs. 
Stephens and D’Amico will be entitled to receive the severance payments and benefits contemplated by, and in 
accordance with the terms of, their respective existing Change-in-Control Agreements with the Company upon an 



involuntary termination of employment following a change-in-control, which agreements are summarized in 
Company’s Form 10-K filed March 12, 2025, under Item 11, Part III in the section titled, “Potential Payments Upon 
Termination or Change in Control” which is incorporated herein by reference. 
  
Item 7.01 Regulation FD Disclosure. 
  
The information set forth under Item 2.02 of this Report is hereby incorporated in this Item 7.01 by reference. 
  

  



  

  

  
On May 8, 2025, the Company and WhiteHawk Income Corporation, a Delaware corporation (“WHIC” and together 
with Merger Sub and Parent, the “WhiteHawk Parties”) and the direct parent entity of Parent, issued a press release 
announcing the execution of the Merger Agreement. A copy of that press release is furnished as Exhibit 99.2 to this 
Report and incorporated herein by reference. 
  
The information in Item 2.02 and Item 7.01 of this Report, including the attached Exhibits 99.1 and 99.2, is being 
furnished pursuant to Item 2.02 and Item 7.01 and shall not be deemed to be “filed” for purposes of Section 18 of the 
Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that 
section, and shall not be deemed to be incorporated by reference into any of the Company’s filings under the Securities 
Act of 1933, as amended, or the Exchange Act, whether made before or after the date hereof and regardless of any 
general incorporation language in such filings, except to the extent expressly set forth by specific reference in such 
filing. 
  
Item 8.01 Other Events. 
  
Tender and Support Agreements 
  
In connection with the execution and delivery of the Merger Agreement, all of the current directors and executive 
officers of the Company (collectively, the “Supporting Stockholders”), entered into Tender and Support Agreements 
with Parent and Merger Sub (the “Tender and Support Agreements”). As of the date of the Merger Agreement, the 
Supporting Stockholders collectively beneficially owned approximately 10% of the outstanding Shares on a fully 
diluted basis. 
  
Pursuant to the Tender and Support Agreements, the Supporting Stockholders have agreed, among other things, and 
subject to the terms thereof, to (a) tender in the Offer all Shares beneficially owned by such Supporting Stockholders 
(other than any restricted Shares) and not withdraw any such Shares that have been tendered (such Shares, collectively, 
representing approximately 4.2% of the outstanding Shares on a fully diluted basis), (b) attend any and all meetings 
of the holders of Shares; (c) vote, express consent or dissent, issue instructions to the record holder to vote the subject 
Shares or otherwise utilize such voting power in accordance with the Tender and Support Agreements at any annual 
or special meeting of the Company as Parent or its proxy shall, in Parent’s sole discretion, deem proper with respect 
to the subject Shares and (d) not consent to: (i) any action, agreement or transaction that would reasonably be expected 
to frustrate the purposes of, impede, hinder, interfere with, nullify, prevent, delay, discourage or adversely affect, in 
each case in any material respect, the consummation of the Merger, (ii) any Acquisition Proposal, (iii) any merger, 
acquisition, sale, transfer of a material portion of the rights or other assets of the Company, consolidation, 
reorganization, recapitalization, extraordinary dividend, dissolution, liquidation or winding up of or by the Company, 
or any other extraordinary transaction involving the Company (other than the Merger); (iv) any action, proposal, 
transaction or agreement that could reasonably be expected to result in a breach, in any material respect, of any 
covenant, representation or warranty or any other obligation or agreement of Supporting Stockholders under the 
Tender and Support Agreements or the Company under the Merger Agreement; (v) any change in the Board; or (vi) 
any material change in the capitalization of the Company’s corporate structure. 
  
The foregoing description of the Tender and Support Agreements does not purport to be complete and is qualified in 
its entirety by reference to the form of Tender and Support Agreement, a copy of which is filed as Exhibit 99.3 to this 
Report and incorporated herein by reference. 
  
Equity Commitment Letters 
  
Parent has received equity commitment letters, each dated May 8, 2025 (the “Equity Commitment Letters”), from 
each of WHIC, WhiteHawk Holdings, Inc., a Delaware corporation, and certain other persons , (collectively, the 
“Equity Investors”), pursuant to which the Equity Investors have committed, on the terms and subject to the conditions 
set forth in the Equity Commitment Letters, to provide equity financing (“Equity Financing”) by funding into an 



account designated by Parent no later than six business days prior to the Expiration Time the commitment amount set 
forth therein, totaling $104.2 million in the aggregate (such aggregate commitment amount pursuant to the Equity 
Commitment Letters, the “Equity Commitment”). 
  

  



  

  

  
Limited Guarantee 
  
On May 8, 2025, in connection with the execution and delivery of the Merger Agreement, the Company and WHIC 
entered into a limited guarantee in favor of the Company (the “Limited Guarantee”), pursuant to which, among other 
things, WHIC agreed to guarantee the payment and performance of (a) either (i) Parent’s obligation to pay the Parent 
Termination Fee or (ii) Parent’s obligation to cause to be funded an amount equal to the Equity Commitment received 
by Parent pursuant to the Equity Commitment Letters, solely in the event that specific performance with respect to 
such obligation is awarded against Parent pursuant to the Merger Agreement, but subject to the terms thereof, and (b) 
up to $100,000 in certain reimbursement and/or indemnification obligations of Parent that may arise pursuant to the 
financing cooperation provisions of the Merger Agreement, subject in each case to the terms and conditions of the 
Limited Guarantee. 
  
The foregoing description of the Limited Guarantee does not purport to be complete and is qualified in its entirety by 
reference to the Limited Guarantee, which is filed as Exhibit 10.1 to this Report and incorporated herein by reference. 
  
Debt Commitment Letter 
  
WHIC and EIG Credit Management Company, LLC (“EIG CMC”) have entered into a debt commitment letter, dated 
May 8, 2025 (the “Debt Commitment Letter”), pursuant to which EIG CMC has agreed that one or more investment 
funds, accounts or entities advised by, sub-advised by, managed by or affiliated with EIG CMC and/or one of its 
controlled affiliates shall provide to WHIC a senior secured first lien incremental note facility in an aggregate principal 
amount equal to $100 million (the “Debt Financing”), which amount may be reduced at the election of WHIC on a 
dollar-for-dollar basis up to $25 million in the aggregate in the event of a corresponding increase in the amount of the 
Equity Commitment. 
  
The obligations of EIG CMC to provide the Debt Financing under the Debt Commitment Letter are subject to a number 
of conditions, including receipt of executed loan documentation, satisfaction of the conditions to, and substantially 
concurrent consummation of, the Offer and Merger, contribution of the Equity Financing pursuant to the Equity 
Commitment Letters, and other customary closing conditions for financings of this type. Assuming the satisfaction of 
the applicable conditions, the Debt Financing will be funded to the agent one Business Day prior to the Effective 
Time. 
  
Cautionary Statement Regarding Forward-Looking Statements 
  
This document (including documents incorporated by reference) contains certain forward-looking statements about 
the WhiteHawk Parties and the Company, including statements that involve risks and uncertainties concerning 
WhiteHawk’s proposed acquisition of the Company, anticipated customer benefits and general business outlook. 
When used in this document, the words “anticipates,” “can,” “will,” “look forward to,” “expected” and similar 
expressions and any other statements that are not historical facts are intended to identify those assertions as forward-
looking statements. Any such statement may be influenced by a variety of factors, many of which are beyond the 
control of the WhiteHawk Parties or the Company, that could cause actual outcomes and results to be materially 
different from those projected, described, expressed or implied in this document due to a number of risks and 
uncertainties. Potential risks and uncertainties include, among others, (i) the possibility that the transaction will not 
close or that the closing may be delayed, (ii) the anticipated synergies of the combined companies may not be achieved 
after closing, (iii) the combined operations may not be successfully integrated in a timely manner, if at all, (iv) general 
economic conditions in regions in which either company does business, and (v) the possibility that the WhiteHawk 
Parties or the Company may be adversely affected by other economic, business, and/or competitive factors. 
Accordingly, no assurances can be given that any of the events anticipated by the forward-looking statements will 
transpire or occur, or if any of them do so, what impact they will have on the results of operations or financial condition 
of the WhiteHawk Parties or the Company. 
  



  



  

  

  
In addition, please refer to the documents that the Company files with the SEC on Forms 10-K, 10-Q and 8-K. These 
filings identify and address other important factors that could cause the Company’s operational and other results to 
differ materially from those contained in the forward- looking statements set forth in this document. You are cautioned 
to not place undue reliance on forward-looking statements, which speak only as of the date of this document. 
  
Important Additional Information and Where to Find It 
  
The tender offer referenced in this Report has not yet commenced, and this communication is for informational 
purposes only and is neither a recommendation nor an offer to purchase nor a solicitation of an offer to sell any Shares 
or any other securities. On the commencement date of the tender offer, a tender offer statement on Schedule TO, 
including an offer to purchase, a letter of transmittal and related documents, will be filed with the SEC by Parent and 
its acquisition subsidiary, and a Solicitation/Recommendation Statement on Schedule 14D-9 will be filed with the 
SEC by the Company. The solicitation and offer to purchase the outstanding Shares will only be made pursuant to an 
Offer to Purchase, a letter of transmittal and related documents filed as a part of the Schedule TO. INVESTORS AND 
SECURITY HOLDERS ARE URGED TO READ THE TENDER OFFER MATERIALS (INCLUDING THE 
OFFER TO PURCHASE, LETTER OF TRANSMITTAL AND RELATED DOCUMENTS) AND THE 
SOLICITATION/RECOMMENDATION STATEMENT ON SCHEDULE 14D-9 REGARDING THE OFFER, AS 
THEY MAY BE AMENDED OR SUPPLEMENTED FROM TIME TO TIME, WHEN THEY BECOME 
AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION THAT INVESTORS AND 
SECURITY HOLDERS SHOULD CONSIDER BEFORE MAKING ANY DECISION REGARDING TENDERING 
THEIR SHARES, INCLUDING THE TERMS AND CONDITIONS OF THE OFFER. Investors and security holders 
may obtain a free copy of these statements (when available) and other documents filed with the SEC at the website 
maintained by the SEC at www.sec.gov or by directing such requests to the information agent for the Offer, which 
will be named in the tender offer statement. Investors and security holders may also obtain, at no charge, the documents 
filed or furnished to the SEC by the Company under the “SEC Filings” subsection of the “Financial Information” 
section of the Company’s website at https://phxmin.com/investors. 
  
Item 9.01 Financial Statements and Exhibits. 
   

(d) Exhibits. 
  
Exhibit  
No. 

  
Title of Document 

      
2.1   Agreement and Plan of Merger, dated as of May 8, 2025, by and among PHX Minerals Inc., WhiteHawk

Acquisition, Inc. and WhiteHawk Merger Sub, Inc. 

      
10.1   Limited Guarantee, dated as of May 8, 2025, delivered by WhiteHawk Income Corporation in favor of

PHX Minerals Inc. 

      
99.1   Press release, issued by the Company on May 8, 2025. 

      
99.2   Press release issued by WhiteHawk Income Corporation and PHX Minerals Inc. on May 8, 2025

(incorporated by reference to Exhibit 99.1 to the Schedule 14D-9C filed by the Company on May 9, 2025).
      
99.3   Form of Tender and Support Agreement 

      
104   Cover Page Interactive Data File (embedded within the Inline XBRL document) 
  

  



  

  

  
SIGNATURES 

  
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be 
signed on its behalf by the undersigned hereunto duly authorized. 
  
    PHX MINERALS INC. 
        
Date: May 12, 2025 By:/s/ Chad L. Stephens 
      Chad L. Stephens 
      Chief Executive Officer 
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AGREEMENT AND PLAN OF MERGER 

by and among 
WHITEHAWK ACQUISITION, INC., a Delaware corporation, 
WHITEHAWK MERGER SUB, INC., a Delaware corporation, 

and 
PHX MINERALS INC., a Delaware corporation 

  
Dated as of May 8, 2025 
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AGREEMENT AND PLAN OF MERGER 

  
This AGREEMENT AND PLAN OF MERGER, dated as of May 8, 2025 (this “Agreement”), is made by 

and among WhiteHawk Acquisition, Inc., a Delaware corporation (“Parent”); WhiteHawk Merger Sub, Inc., a 
Delaware corporation and a wholly owned, direct subsidiary of Parent (“Merger Sub”); and PHX Minerals Inc., a 
Delaware corporation (the “Company”). All capitalized terms used in this Agreement shall have the meanings assigned 
to such terms in Section 9.6 or as otherwise defined elsewhere in this Agreement, unless the context clearly indicates 
otherwise. 

  
W I T N E S S E T H : 

  
WHEREAS, Parent has agreed to cause Merger Sub to, and Merger Sub has agreed to, commence a cash 

tender offer (as it may be extended, amended or supplemented from time to time in accordance with this Agreement, 
the “Offer”) to acquire any and all of the outstanding shares of common stock, par value $0.01666 per share, of the 
Company (the “Company Common Shares”), at a price of $4.35 per Company Common Share, net to the holder 
thereof, in cash, without interest thereon (such amount, or any other amount per Company Common Share that may 
be paid pursuant to the Offer or the Merger in accordance with this Agreement, being hereinafter referred to as the 
“Offer Price”), and subject to any Tax withholding pursuant to Section 3.5, all upon the terms and subject to the 
conditions set forth herein; 

  
WHEREAS, as soon as practicable following the consummation of the Offer, Merger Sub will merge with 

and into the Company (the “Merger”) in accordance with the General Corporation Law of the State of Delaware (the 
“DGCL”), without a vote or approval of the Company Stockholders in accordance with Section 251(h) of the DGCL, 
and each Company Common Share that is not validly tendered and irrevocably accepted pursuant to the Offer (other 
than Cancelled Shares and Dissenting Shares) will thereupon be cancelled and converted into the right to receive cash 
in an amount equal to the Offer Price, and the Company will survive the Merger as a wholly owned Subsidiary of 
Parent, all upon the terms and subject to the conditions set forth herein; 

  
WHEREAS, the Merger shall be governed by, and effected as soon as practicable following the 

consummation (as defined in Section 251(h) of the DGCL) of the Offer under, Section 251(h) of the DGCL pursuant 
to the terms of this Agreement; 

  
WHEREAS, the board of directors of the Company (the “Company Board”) has unanimously, at a meeting 

duly called and held prior to the execution hereof, upon the terms and subject to the conditions set forth herein: (i) 
determined that this Agreement and the transactions contemplated hereby, including the Offer and the Merger, are 
advisable, fair to and in the best interests of the Company and the Company Stockholders, and declared it advisable 
for the Company to enter into this Agreement; (ii) approved and declared advisable the execution and delivery by the 
Company of this Agreement, the performance by the Company of its covenants and agreements contained herein and 
the consummation of the Offer and the Merger and the other transactions contemplated by this Agreement upon the 
terms and subject to the conditions contained herein; (iii) resolved that this Agreement and the Merger be governed 
by Section 251(h) of the DGCL and (iv) recommended that the Company Stockholders accept the Offer and tender 
their Company Common Shares to Merger Sub pursuant to the Offer (the “Company Board Recommendation”); 

  

  



  

  

  
WHEREAS, the board of directors of Parent and the board of directors of Merger Sub have (i) declared it 

advisable for Parent and Merger Sub, respectively, to enter into this Agreement; and (ii) approved the execution and 
delivery by Parent and Merger Sub, respectively, of this Agreement, the performance by Parent and Merger Sub, 
respectively, of their respective covenants and agreements contained herein and the consummation of the Offer and 
the Merger upon the terms and subject to the conditions contained herein; 

  
WHEREAS, the sole stockholder of Merger Sub has delivered a written consent as the sole stockholder of 

Merger Sub in accordance with the DGCL and the certificate of incorporation and bylaws of Merger Sub, approving 
and adopting this Agreement and the transactions contemplated hereby, including the Offer and the Merger, which 
consent by its terms is effective immediately following the execution and delivery of this Agreement in accordance 
with Section 228 of the DGCL; 

  
WHEREAS, concurrently with the execution and delivery of this Agreement, each of the Company 

Stockholders identified on Exhibit A of the Company Disclosure Schedule (the “Specified Stockholders”) and Parent 
have entered into separate tender and support agreements substantially in the form attached hereto as Exhibit A (each, 
a “Tender and Support Agreement”), each of which provides, among other things, that each of the Specified 
Stockholders will, upon the terms and subject to the conditions set forth in the Tender and Support Agreements, tender 
the Company Common Shares held by them in the Offer; 

  
WHEREAS, concurrently with the execution of this Agreement, and as a condition for the Company’s 

willingness to enter into this Agreement, Omega Capital Partners, L.P., Wayne Cooperman, Foxhill Family 
Partnership, L.P., Richard Kopelman, WhiteHawk Holdings, Inc., Ari Levy, Simeon Wallis, Timothy Won, and 
WhiteHawk Income Corporation (such Persons, in such capacity, each an “Investor” and collectively, the “Investors”) 
have each entered into an equity commitment letter (collectively, the “Equity Commitment Letters”), dated as of the 
date hereof, committing the Investors to provide funds equal to the applicable portion of the Required Amount set 
forth therein in connection with the consummation of the Equity Financing, subject to the terms and conditions set 
forth therein and herein; 

  
WHEREAS, concurrently with the execution of this Agreement, and as a condition for the Company’s 

willingness to enter into this Agreement, WhiteHawk Income Corporation, a Delaware corporation (the “Guarantor”) 
is entering into the Limited Guarantee with respect to certain obligations of Parent and Merger Sub under this 
Agreement; and 

  
WHEREAS, Parent, Merger Sub and the Company desire to make certain representations, warranties, 

covenants and agreements in connection with the Merger and also to prescribe various conditions to the consummation 
of the Offer and the Merger. 

  
NOW, THEREFORE, in consideration of the foregoing, and the covenants, premises, representations and 

warranties and agreements contained in this Agreement and for other good and valuable consideration, the receipt and 
adequacy of which are hereby acknowledged, and intending to be legally bound, the parties to this Agreement agree 
as follows: 
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ARTICLE 1 
THE OFFER 

  
1.1     The Offer. 
  

(a)     Terms and Conditions of the Offer. Provided that this Agreement shall not have been terminated 
pursuant to Article 8, as promptly as practicable after the date hereof (but in no event earlier than 10 Business Days 
following the date hereof and no later than three Business Days following the date that the Company provides Parent 
and Merger Sub with the substantially final Schedule 14D-9 pursuant to Section 1.2(a), and all of the information 
reasonably requested by Parent to be included in the Schedule TO pursuant to Section 1.1(g)), Merger Sub shall (and 
Parent shall cause Merger Sub to) commence (within the meaning of Rule 14d-2 promulgated under the Exchange 
Act) the Offer to purchase any and all of the outstanding Company Common Shares at a price per Company Common 
Share, subject to the terms of Section 1.1(c), equal to the Offer Price, without interest; provided, however, that Merger 
Sub shall not be required (and Parent shall not be required to cause Merger Sub) to commence the Offer unless and 
until the Company is prepared to file with the SEC the Schedule 14D-9 immediately following the filing of the 
Schedule TO. The Offer shall be made by means of an offer to purchase (the “Offer to Purchase”) that is disseminated 
to all of the Company Stockholders as and to the extent required by United States federal securities laws and contains 
the terms and conditions set forth in this Agreement, including in Annex A. Merger Sub shall (and Parent shall cause 
Merger Sub to) consummate the Offer, subject to the terms and conditions hereof and thereof. The obligation of 
Merger Sub to, and of Parent to cause Merger Sub to, irrevocably accept for payment and pay for any Company 
Common Shares validly tendered (and not withdrawn) pursuant to the Offer at the Expiration Time shall be subject 
only to the satisfaction or (if permitted by applicable Law) waiver of: 

  
(i)     the condition (the “Minimum Condition”) that, as of immediately prior to the Expiration Time, 

there be validly tendered and not withdrawn in accordance with the terms of the Offer, and “received” by the 
“depository” for the Offer (as such terms are defined in Section 251(h) of the DGCL), a number of Company Common 
Shares that, together with the Company Common Shares then owned, if any, by Parent, Merger Sub and any of their 
respective Affiliates (excluding shares tendered pursuant to guaranteed delivery procedures that have not yet been 
“received” (as defined by Section 251(h) of the DGCL), represents at least a majority of the sum of (x) the aggregate 
number of issued and outstanding Company Common Shares as of immediately prior to the Expiration Time plus (y) 
an additional number of shares equal to the aggregate number of Company Common Shares issuable upon the 
conversion, exchange or exercise, as applicable, of all Company Equity Awards, and any other options, warrants or 
other rights to acquire, or securities convertible into or exchangeable for, Company Common Shares that, in each case, 
are outstanding immediately prior to the Expiration Time and are vested or otherwise exercisable, convertible or 
exchangeable at or immediately prior to the Expiration Time; and 

  
(ii)     the other conditions set forth in Annex A (as they may be amended in accordance with this 

Agreement). 
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(b)     Waiver of Conditions. Parent and Merger Sub expressly reserve the right (but are not obligated to) at 

any time and from time to time in their sole discretion (subject to this Section 1.1(b)) and to the extent permitted by 
applicable Law, to waive, in whole or in part, any of the conditions to the Offer, to make any change in the terms of 
or conditions to the Offer or to increase the Offer Price; provided, however, that notwithstanding the foregoing or 
anything to the contrary set forth herein, without the prior written consent of the Company, Merger Sub shall not (and 
Parent shall not permit Merger Sub to) (i) waive or modify the Minimum Condition or the Termination Condition, or 
(ii) make any change in the terms of or conditions to the Offer that: (A) changes the form of consideration to be paid 
in the Offer; (B) decreases the Offer Price or the number of Company Common Shares sought in the Offer; (C) extends 
the Offer or extends or otherwise changes the Expiration Time, except as required or permitted by Section 1.1(d); (D) 
imposes conditions to the Offer other than those set forth in Annex A; (E) provides for any “subsequent offering 
period” within the meaning of Rule 14d-11 under the Exchange Act; or (F) otherwise amends, modifies or supplements 
the Offer in any manner materially adverse to the Company Stockholders or in any manner that materially delays or 
materially interferes with, hinders or impairs the consummation of the Offer. 

  
(c)     Adjustments to the Offer Price. Notwithstanding anything in this Agreement to the contrary, if, at any 

time occurring on or after the date hereof and prior to the Acceptance Time, any change in the outstanding Equity 
Interests of the Company shall occur as a result of any reorganization, reclassification, recapitalization, stock split 
(including a reverse stock split), subdivision or combination, exchange or readjustment of shares, or any stock dividend 
or stock distribution (including any dividend or other distribution of securities convertible into Company Common 
Shares) with a record date during such period, the Offer Price will be equitably adjusted to reflect such change and 
provide the holders of each Company Common Share the same economic effect as contemplated by this Agreement 
prior to such event; provided, that nothing in this Section 1.1(c) shall be construed to permit the Company or any of 
its Subsidiaries to take any such action without the consent of Parent. 

  
(d)     Expiration and Extension of the Offer. 
  

(i)     Unless the Offer is extended pursuant to and in accordance with this Agreement, the Offer shall 
initially expire at 12:00 midnight, New York City time, at the end of the 20th Business Day following (and including 
the day of) the commencement of the Offer (determined pursuant to Rule 14(d)-1(g)(3) promulgated under the 
Exchange Act) (as such date and time may be extended, the “Expiration Time”), unless otherwise agreed to in writing 
by Parent and the Company. In the event that the Offer is extended pursuant to and in accordance with this Agreement, 
then the Offer shall expire on the date and at the time to which the Offer has been so extended. 

  
(ii)     Notwithstanding the provisions of Section 1.1(d)(i) or anything to the contrary set forth in this 

Agreement, but subject to Section 1.1(d)(v), unless this Agreement has been terminated in accordance with its terms: 
  
(A)     Merger Sub shall extend the Offer for any period required by any Law or Order, or any rule, 

regulation, interpretation or position of the SEC or its staff or the NYSE (including in order to comply with Exchange 
Act Rule 14e-1(b) in respect of any change in the Offer Price) or as may be necessary to resolve any comments of the 
SEC or the staff or the NYSE, in each case, as applicable to the Offer (including, for the avoidance of doubt, the 
Schedule 14D-9 or the Offer Documents); 
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(B)     if, as of any then-scheduled Expiration Time, all the conditions to the Offer set forth in Annex 

A are not satisfied or waived (if permitted by applicable Law), Merger Sub may (in its sole discretion), and Parent 
may (in its sole discretion) cause Merger Sub to, extend the Offer for one or more successive extension periods of up 
to 10 Business Days each (with each such period to end at 12:00 midnight (New York City time) at the end of the last 
Business Day of such period) (or any other period as may be approved in advance in writing by the Company) in order 
to permit the satisfaction of all of the conditions to the Offer; provided, however, that if the sole then-unsatisfied 
condition to the Offer is the Minimum Condition, Merger Sub shall be required to extend the Offer for no more than 
three occasions in consecutive periods of 10 Business Days each (each such period to end at 12:00 midnight (New 
York City time) at the end of the last Business Day of such period) (or such other period as may be approved in 
advance by the parties hereto); 

  
(C)     if, at the then-scheduled Expiration Time, the Company brings or shall have brought any 

action in accordance with Section 9.16 that is pending to enforce specifically the performance of the terms and 
provisions of this Agreement by Parent or Merger Sub, the Expiration Time shall be extended, subject to Section 
1.1(d)(v), (x) for the period during which such action is pending or (y) by such other time period established by the 
court presiding over such action, as the case may be; and 

  
(D)     if, as of any then-scheduled Expiration Time, (1) all of the conditions to the Offer set forth in 

Annex A have been satisfied (or as permitted by applicable Law, waived) and (2) the full amount of the Debt Financing 
necessary to pay the Required Amount has not been funded and will not be available to be funded pursuant to the 
terms thereof so as to enable Parent and Merger Sub to comply with their obligations under Section 1.1(e), then Merger 
Sub shall have the right to (and Parent shall have the right to cause Merger Sub to) extend the Offer for one period of 
up to five Business Days, so long as such extension would not result in the Offer being extended beyond the third 
Business Day immediately preceding the Outside Date. 

  
(iii)     Neither Parent nor Merger Sub shall extend the Offer in any manner other than pursuant to 

and in accordance with the provisions of Section 1.1(d)(ii) without the prior written consent of the Company. 
  
(iv)     Neither Parent nor Merger Sub shall terminate or withdraw the Offer prior to the then-

scheduled Expiration Time of the Offer unless this Agreement is validly terminated in accordance with Article 8, in 
which case Merger Sub shall (and Parent shall cause Merger Sub to) irrevocably and unconditionally terminate the 
Offer promptly (but in no event more than one Business Day) after such termination of this Agreement. 

  
(v)     Notwithstanding any other provision in this Agreement to the contrary, (A) in no event shall 

Parent or Merger Sub be required to extend the Offer beyond the Outside Date; and (B) any extension made pursuant 
to Section 1.1(d)(ii) shall not be deemed to impair, limit, or otherwise restrict in any manner the rights of the parties 
hereto to terminate this Agreement pursuant to the terms of Article 8. 
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(vi)     If the Offer is terminated or withdrawn by Merger Sub, or this Agreement is terminated in 

accordance with Article 8, prior to the Acceptance Time, Merger Sub shall, and Parent shall cause Merger Sub to, 
promptly return or cause to be returned, in accordance with applicable Law, all tendered Company Common Shares 
to the registered holders thereof. 

  
(vii)     The Company agrees that no Company Common Shares held by the Company or any of its 

Subsidiaries will be tendered pursuant to the Offer. 
  

(e)     Payment for Company Common Shares. On the terms and subject to the conditions set forth in this 
Agreement and the Offer, including the satisfaction or waiver (if permitted) of all conditions to the Offer set forth in 
Annex A, Merger Sub shall (and Parent shall cause Merger Sub to), at or as promptly as practicable under Law 
following the Expiration Time (as it may be extended in accordance with Section 1.1(d)(ii)), but in any event within 
one Business Day thereof, irrevocably accept for payment, and, at or as promptly as practicable following the 
Acceptance Time, but in any event within one Business Day thereof, pay for, all Company Common Shares that are 
validly tendered and not withdrawn pursuant to the Offer; provided that with respect to Company Common Shares 
tendered pursuant to guaranteed delivery procedures that have not yet been delivered in settlement or satisfaction of 
such guarantee, Merger Sub shall be under no obligation to make any payment for such Company Common Shares 
unless and until such Company Common Shares are delivered in settlement or satisfaction of such guarantee. Without 
limiting the generality of the foregoing, Parent shall provide or cause to be provided to Merger Sub on a timely basis 
the funds that are necessary to pay for any and all Company Common Shares that Merger Sub becomes obligated to 
purchase pursuant to the Offer. For the avoidance of doubt, Merger Sub shall not, without the prior written consent of 
the Company, accept for payment or pay for any Company Common Shares if, as a result, Merger Sub would acquire 
less than the number of Company Common Shares necessary to satisfy the Minimum Condition. The Offer Price 
payable in respect of each Company Common Share validly tendered and not withdrawn pursuant to the Offer shall 
be paid without interest, net to the holder thereof in cash, subject to applicable Law, the terms and conditions of the 
Offer, and reduction for any withholding Taxes payable in respect thereof pursuant to Section 3.5. The Company shall 
register the transfer of any Company Common Shares irrevocably accepted for payment effective immediately after 
the Acceptance Time; provided that Merger Sub shall have paid for such Company Common Shares concurrently with 
such transfer. 

  
(f)     Schedule TO; Offer Documents. On the date the Offer is first commenced (within the meaning of Rule 

14d-2 promulgated under the Exchange Act), Parent and Merger Sub shall: 
  

(i)     file with the SEC a Tender Offer Statement on Schedule TO (together with all amendments 
and supplements thereto, and including all exhibits thereto, the “Schedule TO”) with respect to the Offer in accordance 
with Rule 14d-3(a) promulgated under the Exchange Act, which Schedule TO shall contain or incorporate by reference 
as an exhibit the Offer to Purchase and forms of the letter of transmittal and summary advertisement, if any, and other 
required ancillary documents and exhibits, in each case, in respect of the Offer (together with any supplements or 
amendments thereto, and including all exhibits thereto, the “Offer Documents”); 
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(ii)     deliver a copy of the Offer Documents to the Company at its principal executive offices in 

accordance with Rule 14d-3(a) promulgated under the Exchange Act; and 
  
(iii)     give telephonic notice of the information required by Rule 14d-3 promulgated under the 

Exchange Act, and mail by means of first class mail a copy of the Offer Documents, to the NYSE in accordance with 
Rule 14d-3(a) promulgated under the Exchange Act. 

  
Promptly following the filing with the SEC of the Offer Documents, Parent and Merger Sub shall cause the Offer 
Documents to be disseminated to all Company Stockholders as and to the extent required by applicable Law (including 
the Exchange Act). 
  

(g)     Review; Comment Period. Parent and Merger Sub shall use reasonable best efforts to cause the 
Schedule TO and the Offer Documents to comply as to form in all material respects with the requirements of applicable 
Law. The Company shall promptly furnish in writing to Parent and Merger Sub all information concerning the 
Company, its Subsidiaries, the Company Stockholders and the directors and officers of the Company that is required 
by applicable Law or is reasonably requested by Parent to be included in the Schedule TO or the other Offer 
Documents, in each case, no later than seven Business Days following the date hereof, so as to enable Parent and 
Merger Sub to comply with their obligations under Section 1.1(a), Section 1.1(f) and this Section 1.1(g) and, unless 
the Company Board has effected a Company Change of Board Recommendation in accordance with Section 6.3, shall 
allow Parent and Merger Sub to include the Company Board Recommendation in the Offer Documents. Parent, Merger 
Sub and the Company shall cooperate in good faith to determine the information regarding the Company, its 
Subsidiaries, the stockholders of the Company and the directors and officers of the Company that is necessary or is 
reasonably requested by Parent and Merger Sub to include in the Schedule TO and the Offer Documents in order to 
satisfy applicable Law. Each of Parent, Merger Sub and the Company shall promptly correct any information provided 
by it or any of its respective Representatives for use in the Schedule TO or the Offer Documents if and to the extent 
such information shall have become false or misleading in any material respect. Parent and Merger Sub shall take all 
reasonable steps necessary to cause the Schedule TO and the Offer Documents, as so corrected, to be filed with the 
SEC and the Offer Documents, as so corrected, to be disseminated to the Company Stockholders, in each case, as and 
to the extent required by applicable Law, or by the SEC or its staff or the NYSE. Unless the Company Board has 
effected a Company Change of Board Recommendation, Parent and Merger Sub shall provide the Company and its 
counsel a reasonable opportunity to review and comment on the Schedule TO and the Offer Documents prior to the 
filing thereof with the SEC, and Parent and Merger Sub shall give reasonable and good faith consideration to any 
comments made by the Company and its counsel (it being understood that the Company and its counsel shall provide 
any comments thereon as soon as reasonably practicable). Unless the Company Board has effected a Company Change 
of Board Recommendation, Parent and Merger Sub shall provide in writing to the Company and its counsel any and 
all written comments or other substantive communications (and shall orally describe any oral comments or other 
substantive oral communications) that Parent, Merger Sub or their counsel may receive from the SEC or any other 
Governmental Entity or its staff with respect to the Schedule TO and the Offer Documents promptly after such receipt, 
and, unless the Company Board has effected a Company Change of Board Recommendation, Parent and Merger Sub 
shall provide the Company and its counsel a reasonable opportunity to participate in the formulation of any response 
to any such comments of the SEC or any other Governmental Entity or its staff (including by providing a reasonable 
opportunity for the Company and its counsel to review and comment on any such response, which comments Parent 
and Merger Sub shall consider reasonably and in good faith). Parent and Merger Sub shall use reasonable best efforts 
to (i) respond promptly to any such comments and (ii) take all other actions necessary to resolve the issues raised 
therein. 
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1.2     Company Actions. 
  

(a)     Schedule 14D-9. The Company shall (i) promptly prepare and file with the SEC, substantially 
concurrently with (and in any event on the same day as) the filing by Parent and Merger Sub of the Schedule TO and 
the Offer Documents, a Schedule 14D-9 containing (x) except as permitted by Section 6.3, the Company Board 
Recommendation and (y) a notice of appraisal rights in accordance with Section 262 of the DGCL, and (ii) take all 
steps necessary to disseminate the Schedule 14D-9 promptly after commencement of the Offer to the Company 
Stockholders as and to the extent required by Rule 14d-9 promulgated under the Exchange Act and any other 
applicable United States federal securities Laws. The Company shall use reasonable best efforts to cause the Schedule 
14D-9 to comply as to form in all material respects with the requirements of applicable Law. Parent and the Company 
shall cause the Schedule 14D-9 to be mailed or otherwise disseminated to the Company Stockholders together with 
the Offer Documents. Each of Parent and Merger Sub shall promptly furnish in writing to the Company (or its legal 
counsel) all information concerning Parent and Merger Sub and their respective Subsidiaries, the stockholders of 
Parent or Merger Sub and the directors and officers of Parent or Merger Sub that is required by applicable Law or is 
reasonably requested by the Company to be included in the Schedule 14D-9 so as to enable the Company to comply 
with its obligations under this Section 1.2(a). Parent, Merger Sub and the Company shall cooperate in good faith to 
determine the information regarding Parent and Merger Sub and their respective Subsidiaries, the stockholders of 
Parent or Merger Sub and the directors and officers of Parent or Merger Sub that is necessary to include in the Schedule 
14D-9 in order to satisfy applicable Law. Each of the Company, Parent and Merger Sub shall promptly correct any 
information provided by it or any of its respective Representatives for use in the Schedule 14D-9 if and to the extent 
that such information shall have become false or misleading in any material respect. The Company shall take all 
reasonable steps necessary to cause the Schedule 14D-9, as so corrected, to be filed with the SEC and disseminated to 
the Company Stockholders, in each case, as and to the extent required by applicable Law, or by the SEC or its staff or 
the NYSE. Unless the Company Board has effected a Company Change of Board Recommendation, the Company 
shall provide Parent, Merger Sub and their counsel a reasonable opportunity to review and comment on a substantially 
complete draft of the Schedule 14D-9 prior to the filing thereof with the SEC (and in any case, no later than seven 
Business Days following the date hereof), and the Company shall give reasonable and good faith consideration to any 
comments made by Parent, Merger Sub and their counsel (it being understood that Parent, Merger Sub and their 
counsel shall provide any comments thereon as soon as reasonably practicable). Unless the Company Board has 
effected a Company Change of Board Recommendation, the Company shall provide in writing to Parent, Merger Sub 
and their counsel any and all written comments or other substantive communications (and shall orally describe any 
oral comments or other substantive oral communications) that the Company or its counsel may receive from the SEC 
or any other Governmental Entity or its staff with respect to the Schedule 14D-9 promptly after such receipt, and 
unless the Company Board has effected a Company Change of Board Recommendation, the Company shall provide 
Parent, Merger Sub and their counsel a reasonable opportunity to participate in the formulation of any response to any 
such comments of the SEC or any other Governmental Entity or its staff (including by providing a reasonable 
opportunity for Parent, Merger Sub and their counsel to review and comment on any such response, which comments 
the Company shall consider reasonably and in good faith). The Company shall use reasonable best efforts to (i) respond 
promptly to any such comments and (ii) take all other actions necessary to resolve the issues raised therein. 
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(b)     Company Information. In connection with the Offer, the Company shall, or shall cause its transfer agent 

to, promptly after the date of this Agreement and from time to time thereafter as reasonably requested by Parent, 
furnish Parent and Merger Sub with such assistance and such information available to the Company as Parent or its 
Representatives may reasonably request in order to disseminate and otherwise communicate the Offer to the record 
and beneficial holders of Company Common Shares, including an accurate and complete list as of the most recent 
practicable date (which shall be as of as of a date no later than ten Business Days prior to the date on which the Offer 
Documents and Schedule 14D-9 are first disseminated to the Company Stockholders, (such date, the “Stockholder 
List Date”)), of the Company Stockholders, non-objecting beneficial owners, mailing labels and any available listing 
or computer files containing the names and addresses of all record and beneficial holders of Company Common Shares 
(including updated lists of stockholders, mailing labels, listings or files of securities positions (including lists of 
securities positions held in stock depositaries)). Prior to the filing with the SEC of the Schedule 14D-9, the Company 
shall set the Stockholder List Date as the record date for the purpose of receiving the notice required by Section 
262(d)(2) of the DGCL. Subject to applicable Law, and except for such steps as are necessary to disseminate the Offer 
Documents and any other documents necessary to consummate the Merger, Parent and Merger Sub (and their 
respective Representatives) shall: 

  
(i)     hold in confidence in accordance with the Confidentiality Agreement the information contained 

in any such lists of stockholders, mailing labels and listings or files of securities positions; 
  
(ii)     use such information only in connection with the Offer and the Merger and only in the manner 

permitted by this Agreement; and 
  
(iii)     if this Agreement or the Offer is terminated, promptly return (and shall use their respective 

reasonable efforts to cause their agents to deliver) to the Company or destroy any and all copies and any extracts or 
summaries from such information then in their possession or control. 

  
ARTICLE 2 

THE MERGER 
  

2.1     The Merger. 
  

(a)     Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the 
DGCL, at the Effective Time, Merger Sub shall be merged with and into the Company. As a result of the Merger, the 
separate corporate existence of Merger Sub shall cease, and the Company shall continue as the surviving corporation 
of the Merger and a Subsidiary of Parent (the “Surviving Corporation”). The Merger shall be governed by and effected 
pursuant to Section 251(h) of the DGCL without a vote on the adoption of this Agreement by the Company 
Stockholders and shall have the effects set forth in this Agreement and the applicable provisions of the DGCL. Without 
limiting the generality of the foregoing, at the Effective Time, all of the property, rights, privileges, immunities, powers 
and franchises of the Company and Merger Sub shall vest in the Surviving Corporation, and all of the debts, liabilities 
and duties of the Company and Merger Sub shall become the debts, liabilities and duties of the Surviving Corporation, 
in each case, as provided under the DGCL. 

  

  - 9 -  



  

  

  
(b)     At the Effective Time, by virtue of the Merger and without the necessity of further action by the 

Company or any other Person, (i) the certificate of incorporation of the Company as in effect immediately prior to the 
Effective Time shall be amended and restated to read in its entirety in the form set forth on Exhibit B and, as so 
amended and restated, shall be the certificate of incorporation of the Surviving Corporation until thereafter changed 
or amended as provided therein or by applicable Law (subject to Section 6.8); and (ii) the bylaws of the Company as 
in effect immediately prior to the Effective Time shall be amended and restated to read in their entirety in the form of 
the bylaws of Merger Sub as in effect immediately prior to the Effective Time and, as so amended and restated, shall 
be the bylaws of the Surviving Corporation until thereafter changed or amended as provided therein and in the 
certificate of incorporation of the Surviving Corporation and by applicable Law (subject to Section 6.8). 

  
(c)     Notwithstanding anything in this Agreement to the contrary, if, at any time occurring on or after the 

Acceptance Time until the Effective Time, any change in the outstanding Equity Interests of the Company shall occur 
as a result of any reorganization, reclassification, recapitalization, stock split (including a reverse stock split), 
subdivision or combination, exchange or readjustment of shares, or any stock dividend or stock distribution (including 
any dividend or other distribution of securities convertible into Company Common Shares) with a record date during 
such period, the Merger Consideration and any other similarly dependent items, as the case may be, will be equitably 
adjusted to reflect such change and provide the holders of each Company Common Share and Company Equity Award 
the same economic effect as contemplated by this Agreement prior to such event. 

  
2.2     Closing and Effective Time of the Merger. The closing of the Merger (the “Closing”) will take place as soon as 
practicable following the Acceptance Time (but in any event on the same Business Day as the Acceptance Time), 
subject to the satisfaction or waiver of all of the applicable conditions set forth in Article 7 (other than those conditions 
that by their nature are to be satisfied at the Closing, but subject to the fulfillment or waiver (if permitted by applicable 
Law) of those conditions at the Closing) or at such other date and time as Parent and the Company may mutually agree 
in writing (the “Closing Date”), by electronic exchange of documents, unless another time, date or place is agreed to 
in writing by the parties hereto. Upon the terms and subject to the conditions set forth in this Agreement, at the Closing, 
the Company shall cause a certificate of merger with respect to the Merger (the “Certificate of Merger”) to be executed 
and filed with the Secretary of State of the State of Delaware in accordance with the relevant provisions of the DGCL, 
and the Company and Merger Sub shall make all other deliveries, filings or recordings required under the DGCL in 
connection with the consummation of the Merger. The Merger shall become effective at the time the Certificate of 
Merger shall have been duly filed with the Secretary of State of the State of Delaware, or such later date and time as 
is agreed upon by the parties hereto and specified in the Certificate of Merger (such date and time at which the Merger 
becomes effective is hereinafter referred to as the “Effective Time”). 
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2.3     Governance Matters. At the Effective Time, the Company and the Surviving Corporation shall take all necessary 
action such that the directors of Merger Sub immediately prior to the Effective Time, or such other individuals 
designated by Parent as of the Effective Time, shall become the directors of the Surviving Corporation, each to hold 
office, from and after the Effective Time, in accordance with the certificate of incorporation and bylaws of the 
Surviving Corporation until their respective successors shall have been duly elected, designated or qualified, or until 
their earlier death, resignation or removal in accordance with the certificate of incorporation and bylaws of the 
Surviving Corporation. 
  

ARTICLE 3 
CONVERSION OF SECURITIES IN THE MERGER 

  
3.1     Conversion of Securities. Upon the terms and subject to the conditions set forth in this Agreement, at the 
Effective Time, by virtue of the Merger and without any action on the part of Parent, Merger Sub, the Company or 
the holders of any of the securities of Parent, Merger Sub or the Company: 
  

(a)     Conversion of Company Common Shares. Each Company Common Share issued and outstanding 
immediately prior to the Effective Time, other than (A) any Dissenting Shares, (B) any Cancelled Shares and (C) any 
Company Restricted Shares (which shall be treated in accordance with Section 3.4), shall be converted into the right 
to receive cash in an amount equal to the Offer Price (the “Merger Consideration”), without interest and less any 
applicable withholding Tax pursuant to Section 3.5. From and after the Effective Time, all such Company Common 
Shares shall no longer be outstanding and shall automatically be cancelled and shall cease to exist, and each applicable 
holder of such Company Common Shares shall cease to have any rights with respect thereto, except the right to receive 
the Merger Consideration therefor upon surrender of Certificates or Book-Entry Shares in accordance with Section 
3.2 or Section 3.4. 

  
(b)     Merger Sub Equity Interests. Each share of common stock, par value $0.01 per share, of Merger Sub 

issued and outstanding immediately prior to the Effective Time shall be converted into and become one validly issued, 
fully paid and nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation and shall 
constitute the only outstanding shares of capital stock of the Surviving Corporation. From and after the Effective Time, 
all certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent the number 
of shares of common stock of the Surviving Corporation into which they were converted in accordance with the 
immediately preceding sentence. 

  
(c)     Cancelled Shares. Each Company Common Share that is owned directly by the Company (or any wholly 

owned Subsidiary of the Company), Parent, Merger Sub or any of their respective Affiliates (in each case, to the extent 
applicable) immediately prior to the Effective Time (the “Cancelled Shares”) shall be cancelled and retired and shall 
cease to exist, and no consideration shall be delivered in exchange for such cancellation and retirement. 
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3.2     Payment for Securities; Surrender of Certificates. 
  

(a)     Acceptance and Payment. On the terms and conditions set forth in this Agreement, and pursuant to the 
procedures set forth in Section 1.1(e), following the Acceptance Time, Merger Sub shall (and Parent shall cause 
Merger Sub to) pay for all Company Common Shares that are validly tendered and not withdrawn pursuant to the 
Offer. 

  
(b)     Paying Agent. Prior to the Acceptance Time, Parent or Merger Sub shall designate a reputable U.S. 

bank or trust company to act as the paying agent for the Company Stockholders entitled to receive Merger 
Consideration pursuant to Section 3.1(a) (the identity and terms of designation and appointment of which shall be 
subject to the prior written consent of the Company, such consent not to be unreasonably withheld, conditioned or 
delayed) (the “Paying Agent”). Prior to the Acceptance Time, the Company and Parent shall enter into a paying agent 
agreement with the Paying Agent, which agreement shall set forth the duties, responsibilities and obligations of the 
Paying Agent consistent with the terms of this Agreement and otherwise reasonably acceptable to the Company and 
Parent. Parent shall pay, or cause to be paid, the fees and expenses of the Paying Agent. At or prior to the Effective 
Time, Parent shall deposit, or cause to be deposited, with the Paying Agent cash in immediately available funds in an 
amount equal to the aggregate Merger Consideration payable pursuant to Section 3.1(a) (such cash amounts, the 
“Exchange Fund”) for the sole benefit of the holders of Company Common Shares entitled to receive Merger 
Consideration. Parent shall cause the Paying Agent to make delivery of the Merger Consideration out of the Exchange 
Fund in accordance with this Agreement. In the event the Exchange Fund shall at any time be insufficient to pay the 
aggregate amounts contemplated by Section 3.1(a), Parent shall, or shall cause Merger Sub to, promptly deposit 
additional cash in immediately available funds, as applicable, with the Paying Agent in an amount that is equal to the 
deficiency in the amount required to make such payment. The Exchange Fund shall not be used for any purpose that 
is not expressly provided for in this Agreement. The Exchange Fund shall be invested by the Paying Agent as directed 
by Parent or Merger Sub, in its sole discretion, pending payment thereof by the Paying Agent to the holders of the 
Company Common Shares entitled to receive Merger Consideration; provided that, unless otherwise agreed by Parent 
and the Company prior to the Closing, any such investments shall be in obligations of, or guaranteed by, the United 
States government or any agency or instrumentality thereof, in commercial paper obligations rated A-1 or P-1 or better 
by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation, respectively, or in certificates of deposit, bank 
repurchase agreements or banker’s acceptances of commercial banks with capital exceeding $5.0 billion (based on the 
most recent financial statements of such bank that are then publicly available). Earnings from such investments shall 
be the sole and exclusive property of Parent or Merger Sub, and no part of such earnings shall accrue to the benefit of 
holders of Company Common Shares. 

  
(c)     Procedures for Exchange Fund. 
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(i)     Certificates. As promptly as practicable after the Effective Time (and following receipt by the 

Paying Agent from the Company’s transfer agent of all information reasonably necessary to enable the Paying Agent 
to effect the mailings set forth in this Section 3.2(c); provided, that Parent and the Surviving Corporation shall use 
reasonable best efforts to obtain all information necessary to enable such mailing to occur no later than five Business 
Days after the Effective Time), Parent or the Surviving Corporation shall cause the Paying Agent to mail to each 
Person that was, immediately prior to the Effective Time, a holder of record of Company Common Shares represented 
by certificates (the “Certificates”), which Company Common Shares were converted into the right to receive the 
Merger Consideration at the Effective Time pursuant to this Agreement: (A) a letter of transmittal, which shall be in 
a customary form reasonably acceptable to the Company and Parent prior to the Effective Time and shall specify that 
delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon delivery of the Certificates 
to the Paying Agent and shall otherwise be in such form as the Company, Parent and the Paying Agent shall reasonably 
agree upon (a “Letter of Transmittal”); and (B) instructions for effecting the surrender of the Certificates (or affidavits 
of loss in lieu of the Certificates as provided in Section 3.2(f)) in exchange for payment of the Merger Consideration, 
the forms of which instructions shall be subject to the approval of the Company (not to be unreasonably withheld, 
conditioned or delayed) prior to the Effective Time. Upon surrender of a Certificate (or affidavit of loss in lieu of the 
Certificate as provided in Section 3.2(f)) to the Paying Agent or to such other agent or agents as may be appointed in 
writing by Parent or Merger Sub, and upon delivery of a Letter of Transmittal, duly executed and in proper form, with 
respect to such Certificates, the holder of such Certificates shall be entitled to receive the Merger Consideration for 
each Company Common Share formerly represented by such Certificates (after giving effect to any required Tax 
withholdings as provided in Section 3.5), and any Certificate so surrendered shall forthwith be cancelled. If payment 
of the Merger Consideration is to be made to a Person other than the Person in whose name any surrendered Certificate 
is registered, it shall be a condition precedent of payment that the Certificate so surrendered shall be properly endorsed 
or shall be otherwise in proper form for transfer, and the Person requesting such payment shall have paid any Transfer 
Taxes required by reason of the payment of the Merger Consideration to a Person other than the registered holder of 
the Certificate so surrendered and shall have established to the satisfaction of the Surviving Corporation that such 
Taxes either have been paid or are not required to be paid. No interest will be paid or accrued on any amount payable 
upon due surrender of the Certificates. Until surrendered as contemplated hereby, each Certificate shall be deemed at 
any time after the Effective Time to represent only the right to receive the Merger Consideration as contemplated by 
this Agreement, except for Certificates representing any Dissenting Shares, which shall represent the right to receive 
payment of the fair value of such Company Common Shares in accordance with and to the extent provided by Section 
262 of the DGCL, or any Cancelled Shares. 

  
(ii)     Book-Entry Shares. Notwithstanding anything to the contrary contained in this Agreement, no 

holder of non-certificated Company Common Shares represented by book-entry (“Book-Entry Shares”) shall be 
required to deliver a Certificate or, in the case of holders of Book-Entry Shares held through The Depository Trust 
Company, an executed Letter of Transmittal to the Paying Agent to receive the Merger Consideration that such holder 
is entitled to receive pursuant to Section 3.1(a). In lieu thereof, each holder of record of one or more Book-Entry 
Shares held through The Depository Trust Company whose Company Common Shares were converted into the right 
to receive the Merger Consideration shall upon the Effective Time, in accordance with The Depository Trust 
Company’s customary procedures (including receipt by the Paying Agent of an “agent’s message” (or such other 
evidence of transfer or surrender as the Paying Agent may reasonably request)) and such other procedures as agreed 
by the Company, Parent, the Paying Agent and The Depository Trust Company, be entitled to receive, and Parent 
shall cause the Paying Agent to pay and deliver to The Depository Trust Company or its nominee, for the benefit of 
the holder of such Book-Entry Shares held through it, as promptly as practicable after the Effective Time, in respect 
of each such Book-Entry Share, the Merger Consideration for each such Book-Entry Share (after giving effect to any 
required Tax withholdings as provided in Section 3.5) and such Book-Entry Shares of such holder shall forthwith be 
cancelled. As soon as practicable after the Effective Time (and in no event later than three Business Days after the 
Effective Time), the Surviving Corporation shall cause the Paying Agent to mail to each Person that was, immediately 
prior to the Effective Time, a holder of record of Book-Entry Shares not held through The Depository Trust Company 
(A) a Letter of Transmittal and (B) instructions for returning such Letter of Transmittal in exchange for the Merger 
Consideration, the forms of which Letter of Transmittal and instructions shall be subject to the approval of the 



Company (not to be unreasonably withheld, conditioned or delayed) prior to the Effective Time. Upon delivery of 
such Letter of Transmittal, in accordance with the terms of such Letter of Transmittal, duly executed and in proper 
form, the holder of such Book-Entry Shares shall be entitled to receive in exchange therefor the Merger Consideration, 
for each such Book-Entry Share (after giving effect to any required Tax withholdings as provided in Section 3.5), and 
such Book-Entry Shares so surrendered shall forthwith be cancelled. Payment of the Merger Consideration with 
respect to Book-Entry Shares shall only be made to the Person in whose name such Book-Entry Shares are registered. 
No interest will be paid or accrued on any amount payable upon due surrender of Book-Entry Shares. Until paid or 
surrendered as contemplated hereby, each Book-Entry Share shall be deemed at any time after the Effective Time to 
represent only the right to receive the Merger Consideration as contemplated by this Agreement, except for Book-
Entry Shares representing Dissenting Shares, which shall be deemed to represent the right to receive payment in 
accordance with and to the extent provided by Section 262 of the DGCL, or Cancelled Shares. 
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(d)     Transfer Books; No Further Ownership Rights in Company Common Shares. At the Effective Time, 

the stock transfer books of the Company shall be closed, and thereafter there shall be no further recording or 
registration of transfers of Company Common Shares on the records of the Company. From and after the Effective 
Time, the holders of Certificates and Book-Entry Shares outstanding immediately prior to the Effective Time (other 
than holders of Certificates and Book-Entry Shares representing Dissenting Shares, and holders of Certificates and 
Book-Entry Shares representing Cancelled Shares) shall cease to have any rights with respect to such Company 
Common Shares, except the right to receive the Merger Consideration payable therefor upon the surrender thereof in 
accordance with the provisions of this Section 3.2. The Merger Consideration paid to such Company Stockholders in 
accordance with the terms of this Article 3 shall be deemed to have been paid in full satisfaction of all rights pertaining 
to such Company Common Shares. From and after the Effective Time, the holders of Certificates and Book-Entry 
Shares representing Dissenting Shares shall cease to have any rights with respect to such Company Common Shares, 
except for the right to receive payment in accordance with and to the extent provided by Section 262 of the DGCL. 
From and after the Effective Time, the holders of Certificates and Book-Entry Shares representing Cancelled Shares 
shall cease to have any rights with respect to such Company Common Shares as provided for by Section 3.1(c). 
Notwithstanding the foregoing, if, after the Effective Time, Certificates or any other valid evidence of ownership of 
Company Common Shares that have not previously been surrendered are presented to the Surviving Corporation for 
any reason, they shall be cancelled and exchanged for the applicable Merger Consideration as provided in this 
Agreement. 

  
(e)     Termination of Exchange Fund; Abandoned Property; No Liability. Any portion of the Exchange Fund 

(including any interest received with respect thereto) made available to the Paying Agent that remains unclaimed by 
the holders of Certificates or Book-Entry Shares on the 12-month anniversary of the Effective Time will be returned 
to the Surviving Corporation, upon demand, and any such holder who has not tendered its Certificates or Book-Entry 
Shares for the Merger Consideration in accordance with Section 3.2(c) prior to such time shall thereafter look only to 
the Surviving Corporation (subject to abandoned property, escheat or other similar Laws) for delivery of the Merger 
Consideration, in each case without interest and subject to any withholding of Taxes required by applicable Law, in 
respect of such holder’s surrender of its Certificates or Book-Entry Shares and compliance with the procedures in 
Section 3.2(c). Any Merger Consideration remaining unclaimed by the holders of Certificates or Book-Entry Shares 
immediately prior to such time as such amounts would otherwise escheat to, or become property of, any Governmental 
Entity will, to the extent permitted by applicable Law, become the property of the Surviving Corporation free and 
clear of any claims or interest of any Person previously entitled thereto. None of the Surviving Corporation, the 
Company, Merger Sub, Parent or the Paying Agent, or any employee, officer, director, agent or Affiliate of any of 
them, shall be liable to any Person in respect of any part of the Merger Consideration made available to the Paying 
Agent delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law. 

  

  - 14 -  



  

  

  
(f)     Lost, Stolen or Destroyed Certificates. In the event that any Certificates shall have been lost, stolen or 

destroyed, the Paying Agent shall issue in exchange for such lost, stolen or destroyed Certificates, upon the making 
of an affidavit, in customary form, reasonably acceptable to Parent (which shall contain an agreement in customary 
form to indemnify Parent, Merger Sub, the Surviving Corporation and their respective Affiliates against any claim 
that may be made against Parent, Merger Sub, the Surviving Corporation or their respective Affiliates on account of 
the alleged loss, theft or destruction of such Certificates) of that fact by the holder thereof, the Merger Consideration 
payable in respect thereof pursuant to Section 3.1(a), without interest and subject to any withholding Taxes required 
by applicable Law. In addition, Parent may, in its reasonable discretion and as a condition precedent to the payment 
of such Merger Consideration, require the owner(s) of such lost, stolen or destroyed Certificates to deliver a bond in 
a customary and reasonable sum as it may reasonably direct as indemnity against any claim that may be made against 
Parent, Merger Sub, the Surviving Corporation or the Paying Agent with respect to the Certificates alleged to have 
been lost, stolen or destroyed. 

  
3.3     Dissenting Shares. Notwithstanding anything to the contrary contained in this Agreement (but subject to the 
provisions of this Section 3.3), if required by the DGCL (but only to the extent required thereby), all Company 
Common Shares issued and outstanding immediately prior to the Effective Time and held by a holder who is entitled 
to demand, and has properly demanded, appraisal for such Company Common Shares in accordance with, and who 
complies in all respects with, Section 262 of the DGCL (such Company Common Shares, the “Dissenting Shares”), 
shall not be converted into the right to receive the Merger Consideration. At the Effective Time, all Dissenting Shares 
shall be cancelled and cease to exist, and the holders of Dissenting Shares shall only be entitled to the rights specifically 
granted to them under the DGCL with respect to Dissenting Shares. If any such holder of Dissenting Shares fails to 
perfect or otherwise waives, withdraws or loses its right to appraisal under Section 262 of the DGCL or other 
applicable Law, then such Dissenting Shares shall be deemed to have been converted into, as of the Effective Time, 
and shall be exchangeable for, subject to compliance with the procedures in Section 3.2(c), solely the right to receive 
the Merger Consideration, without interest and subject to any withholding Taxes pursuant to Section 3.5. The 
Company shall give Parent: (i) prompt notice (and in any event within one Business Day following receipt) of any 
written demand for appraisal received by the Company prior to the Effective Time pursuant to the DGCL, any 
withdrawal of any such demand and any other demand, notice or instrument delivered to the Company prior to the 
Effective Time pursuant to the DGCL that relates to such demand; and (ii) the right to participate in and direct all 
negotiations and proceedings with respect to any such demand, notice or instrument. The Company shall not pay or 
settle, or make any payment or settlement offer, prior to the Effective Time with respect to any such demand, notice 
or instrument or agree to do any of the foregoing unless Parent shall have given its written consent to such payment 
or settlement, or payment or settlement offer. 
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3.4     Treatment of Company Equity Awards. 
  

(a)     Company Time-Based Restricted Shares. The Company shall take all requisite action so that each 
Company Time-Based Restricted Share that is outstanding under any Company Equity Plan as of immediately prior 
to the Effective Time shall, by virtue of the Merger, automatically and without any action on the part of the Company, 
Parent or the holder thereof, cease to represent a Company Time-Based Restricted Share and shall be cancelled and 
converted into a right to receive an amount in cash, without interest (a “Restricted Cash Award”) equal to the sum of 
(A) the product of (i) the number of shares of Company Common Stock subject to such Company Time-Based 
Restricted Share immediately prior to the Effective Time and (ii) the Merger Consideration, plus (B) the Company 
Restricted Share Accrued Dividends with respect to such Company Time-Based Restricted Share. Except as set forth 
in this Section 3.4(a), each Restricted Cash Award shall be governed by substantially similar terms and conditions 
(including vesting and forfeiture terms) as were applicable to the corresponding Company Time-Based Restricted 
Shares immediately prior to the Effective Time, provided, that each Restricted Cash Award shall vest and become 
payable upon the earlier of (i) the date the corresponding Company Time-Based Restricted Share would have vested 
pursuant to the terms thereof and (ii) the date that is 90 days following the Closing Date. On the Closing Date, Parent 
shall pay by wire transfer of immediately available funds to the account of the Company’s payroll provider (“Payroll 
Provider”) identified in writing by the Company to Parent (which shall be so identified no later than two Business 
Days prior to the Closing Date) the aggregate amount of the Restricted Cash Awards payable under this Section 3.4(a), 
and the Surviving Corporation shall, or Parent shall cause the Surviving Corporation to, cause the Payroll Provider to 
make payment of each Restricted Cash Award to the holder thereof, through the Surviving Corporation’s normal 
payroll procedures via a special payroll run as soon as reasonably practicable following the date such Restricted Cash 
Award becomes payable in accordance with this Section 3.4(a) (but in any event no later than three Business Days 
thereafter and less any applicable withholding Taxes pursuant to Section 3.5). 

  
(b)     Company Performance-Based Restricted Shares. The Company shall take all requisite action so that 

each Company Performance-Based Restricted Share that is outstanding under any Company Equity Plan as of 
immediately prior to the Effective Time shall, by virtue of the Merger automatically and without any action on the 
part of the Company, Parent or the holder thereof, vest in full (assuming achievement of maximum performance) and 
become free of restrictions and shall be cancelled and terminated automatically and converted into the right to receive 
from the Surviving Corporation an amount in cash (without interest) equal to sum of (i) the Merger Consideration plus 
(ii) the Company Restricted Share Accrued Dividends with respect to such Company Performance-Based Restricted 
Share (the “Performance-Based Restricted Share Consideration”). On the Closing Date, Parent shall pay by wire 
transfer of immediately available funds to the account of the Payroll Provider identified in writing by the Company to 
Parent pursuant to Section 3.4(a), and the Surviving Corporation shall, or Parent shall cause the Surviving Corporation 
to, cause the Payroll Provider to pay to each holder of a Company Performance-Based Restricted Share, through the 
Company’s normal payroll procedures via a special payroll run as soon as reasonably practicable following the Closing 
Date (but in any event no later than three Business Days thereafter), the applicable Performance-Based Restricted 
Share Consideration (less any applicable withholding Taxes pursuant to Section 3.5). 
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(c)     Company DCP Units. The Company shall take all requisite action so that, effective as of immediately 

prior to the Effective Time, each Company DCP Unit that is outstanding under any Company Equity Plan as of 
immediately prior thereto shall, by virtue of the Merger automatically and without any action on the part of the 
Company, Parent or the holder thereof, be cancelled and terminated automatically and converted into the right to 
receive from the Surviving Corporation (without interest) as soon as reasonably practicable after the Effective Time 
(but in any event no later than five Business Days after the Effective Time), an amount in cash equal to (i) the number 
of Company Common Shares subject to such Company DCP Unit immediately prior to the Effective Time multiplied 
by (ii) the Merger Consideration (the “DCP Unit Consideration”); provided, that, with respect to any Company DCP 
Units that constitute nonqualified deferred compensation subject to Section 409A of the Code and that are not 
permitted to be paid at the Effective Time without triggering a Tax or penalty under Section 409A of the Code, such 
payment shall be made at the earliest time permitted under the applicable Company Equity Plan and deferral election 
form that will not trigger a Tax or penalty under Section 409A of the Code. 

  
(d)     Company Actions. At or prior to the Effective Time, the Company or the Company Board (or a 

committee thereof), as applicable, shall adopt any resolutions and take any actions that are necessary to (i) effectuate 
the treatment of the Company Time-Based Restricted Shares, the Company Performance-Based Restricted Shares and 
the Company DCP Units in Sections 3.4(a), (b) and (c), and (ii) cause the Company Equity Plans to terminate at or 
prior to the Effective Time. 

  
3.5     Withholding Rights. Parent, Merger Sub, the Surviving Corporation, the Company and the Paying Agent, as the 
case may be, shall be entitled to deduct and withhold from any amounts otherwise payable pursuant to this Agreement, 
such amounts that Parent, Merger Sub, the Surviving Corporation, the Company or the Paying Agent is required to 
deduct and withhold with respect to the making of such payment under the Code, the rules and regulations promulgated 
thereunder or any provision of applicable Tax Law; provided, however, that, except (i) with respect to amounts treated 
as compensation for Tax purposes or (ii) as a result of the failure of any holder of Company Common Shares to provide 
Internal Revenue Service Form W-9 or W-8, as applicable, demonstrating that such holder is exempt from 
withholding, Parent shall provide the Company commercially reasonable notice of any applicable payor’s intention to 
make such deduction or withholding and provide the Company with a reasonable opportunity to obtain reduction of 
or relief from such deduction or withholding. Parent shall reasonably cooperate with the Company to obtain such 
reduction of or relief from such deduction or withholding. To the extent that amounts are so withheld and timely paid 
over to the applicable Governmental Entity, such amounts shall be treated for all purposes of this Agreement as having 
been paid to the Person in respect of which such deduction and withholding was made. 
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3.6     Further Actions. As of the Effective Time, the officers and directors of Parent and the Surviving Corporation 
shall have taken all actions required to authorize the execution and delivery, in the name and on behalf of the Company 
and Merger Sub, any deeds, bills of sale, assignments or assurances and the taking and doing, in the name and on 
behalf of the Company and Merger Sub, of any other actions and things to vest, perfect or confirm of record or 
otherwise in the Surviving Corporation any and all right, title and interest in, to and under any of the rights, properties 
or assets acquired or to be acquired by the Surviving Corporation as a result of, or in connection with, the Merger. 
  

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

  
Except as set forth in (i) the Company SEC Documents filed on or after January 1, 2023 (the “Applicable Date”) and 
publicly available prior to the date hereof (other than any disclosures contained under the captions “Risk Factors” or 
“Forward-Looking Statements,” and any other disclosures that are predictive, cautionary or forward-looking in nature 
but, for the purpose of clarification, including and giving effect to any factual or historical statements included in any 
such statements), but it being understood that this clause (i) shall not be applicable to any of Sections 4.1, 4.2 or 4.4, 
or (ii) the corresponding sections of the disclosure schedule delivered by the Company to Parent and Merger Sub 
concurrently with the execution of this Agreement (the “Company Disclosure Schedule”) (it being acknowledged and 
agreed that disclosure in any Section or Subsection of the Company Disclosure Schedule shall be deemed disclosed 
with respect to all sections of this Agreement and all other sections or subsections of the Company Disclosure Schedule 
to the extent that the relevance of such disclosure to such other Section or subsection is reasonably apparent on the 
face of such disclosure), the Company hereby represents and warrants to Parent and Merger Sub as follows: 
  
4.1     Organization and Qualification; Subsidiaries. 
  

(a)     The Company is a corporation, duly incorporated and validly existing under the Laws of Delaware and 
has requisite corporate power and authority to carry on its business as it is now being conducted, except for such 
failures to have such power or authority that would not have or reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect. The Company is in good standing under the Laws of Delaware and 
has requisite corporate power and authority to carry on its business as it is now being conducted, except for such 
failures to be in good standing that would not have or reasonably be expected to have, individually or in the aggregate, 
a Company Material Adverse Effect. Each of the Company’s Subsidiaries (each, a “Company Subsidiary”) is a 
corporation or other legal entity duly organized, validly existing and in good standing (with respect to jurisdictions 
that recognize such concept) under the Laws of the jurisdiction of its incorporation or organization and has the requisite 
corporate or organizational, as the case may be, power and authority to own, lease or operate its property or assets or 
carry on its business as it is now being conducted, in each case, except as would not have or reasonably be expected 
to have, individually or in the aggregate, a Company Material Adverse Effect. The Company and each of its 
“significant subsidiaries” (as defined in Regulation S-X promulgated under the Securities Act) (each, a “Significant 
Company Subsidiary”) is duly qualified to do business and is in good standing (with respect to jurisdictions that 
recognize such concept) in each jurisdiction where the ownership, leasing or operations of its properties or assets or 
the conduct of its business requires such qualification, except where the failure to be so qualified or in good standing 
would not have or reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. 
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(b)     The Company has made available or caused to be made available to Parent true, correct and complete 

copies of (i) any amendments to the Certificate of Incorporation of the Company (the “Company Charter”) not filed 
prior to the date hereof with the SEC, (ii) any amendments to the Amended and Restated Bylaws of the Company (the 
“Company Bylaws”) not filed prior to the date hereof with the SEC and (iii) the certificates of incorporation and 
bylaws, or equivalent organizational or governing documents, of each Significant Company Subsidiary. The Company 
is in compliance in all material respects with the provisions of the Company Charter and the Company Bylaws and 
each Significant Company Subsidiary is in compliance in all material respects with its organizational and governing 
documents. 

  
(c)     Section 4.1(c) of the Company Disclosure Schedule sets forth as of the date hereof a true, correct and 

complete list of the Company Subsidiaries, together with the jurisdiction of organization or incorporation, as the case 
may be, of each Company Subsidiary. Neither the Company nor any Company Subsidiary, directly or indirectly, owns 
any Equity Interest in any Person other than the Company Subsidiaries. All of the outstanding shares of capital stock 
of, or other Equity Interests in, each Company Subsidiary have been duly authorized and validly issued and are fully 
paid and nonassessable. Except as set forth in Section 4.1(c) of the Company Disclosure Schedule, all of the 
outstanding shares of capital stock of, or other Equity Interests in, each Company Subsidiary are owned, directly or 
indirectly, by the Company free and clear of all Liens, other than Permitted Liens. 

  
4.2     Capitalization. 
  

(a)     The authorized capital stock of the Company consists of (i) 75,000,000 Company Common Shares, of 
which, as of the close of business on May 6, 2025 (the “Capitalization Date”), there were 37,922,368 Company 
Common Shares issued and outstanding (inclusive of 395,362 Company Time-Based Restricted Shares and 1,004,996 
Company Performance-Based Restricted Shares (assuming achievement of applicable performance metrics at the 
target performance level and which would vest in respect of 1,884,368 Company Common Shares in the aggregate 
assuming achievement of applicable performance metrics at the maximum performance levels) and (ii) 10,000 shares 
of preferred stock, par value of $0.01666 per share (“Company Preferred Shares”), of which, as of the close of business 
on the Capitalization Date, there were no shares issued and outstanding. No Company Subsidiary owns any Company 
Common Shares or Company Preferred Shares or has any option or warrant to purchase any Company Common 
Shares or Company Preferred Shares or any other Equity Interest in the Company. No shares of the Company 
Subsidiaries are held by the Company or any other Company Subsidiary. All of the outstanding capital stock of the 
Company has been duly authorized and validly issued and is fully paid, nonassessable and free of preemptive rights. 

  
(b)     Section 4.2(b) of the Company Disclosure Schedule sets forth a correct and complete listing of all 

outstanding Company Equity Awards as of the Capitalization Date, setting forth, with respect to the Company 
Restricted Shares, the amount of the related Company Restricted Share Accrued Dividends. As of the close of business 
on the Capitalization Date, (i) 1,400,358 Company Restricted Shares were granted and outstanding under the Company 
Equity Plans (which, for the avoidance of doubt, does not include additional Company Performance-Based Restricted 
Shares issuable upon achievement of performance metrics beyond the target performance level), which are entitled to 
an aggregate of $267,300 of Company Restricted Share Accrued Dividends, (ii) 299,255 Company DCP Units were 
granted and outstanding under the Company Equity Plans and (iii) 2,001,233 Company Common Shares were reserved 
for future issuance under the Company Equity Plans for awards not yet granted. All Company Common Shares subject 
to issuance under the Company Equity Plans, upon issuance prior to the Effective Time on the terms and conditions 
specified in the instruments pursuant to which they are issuable, will be duly authorized, validly issued, fully paid, 
nonassessable and free of preemptive rights. 
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(c)     As of the close of business on the Capitalization Date, other than the Company Equity Awards, there 

are no outstanding Equity Interests or other options, warrants or other rights, relating to or based on the value of any 
Equity Interests of the Company or any Company Subsidiary or obligating the Company or any Company Subsidiary 
to issue, acquire or sell any Equity Interests of the Company or any Company Subsidiary. Since the close of business 
on the Capitalization Date, the Company has not issued any Company Common Shares (inclusive of Company 
Restricted Shares), Company Preferred Shares, Company DCP Units or other Equity Interests other than Company 
Common Shares issued upon the settlement of Company DCP Units outstanding as of the close of business on the 
Capitalization Date in accordance with their terms or as permitted pursuant to Section 6.1. 

  
(d)     Other than the Company Equity Awards, there are no obligations (whether outstanding or authorized) 

of the Company or any Company Subsidiary requiring the redemption or repurchase of, or containing any right of first 
refusal with respect to, or granting any preemptive rights with respect to, any Company Common Shares or other 
Equity Interests of the Company or any Company Subsidiary. There are no voting trusts or other agreements or 
understandings to which the Company or any Company Subsidiary is a party with respect to the voting of Company 
Common Shares or other Equity Interests of the Company or any Company Subsidiary, other than any such agreements 
solely between and among the Company and any Company Subsidiary or solely between and among two or more 
Company Subsidiaries. There are no outstanding bonds, debentures, notes or other indebtedness of the Company 
having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters 
on which holders of Company Common Shares may vote. 

  
4.3     Authority. The Company has all requisite corporate power and authority necessary to execute and deliver this 
Agreement and, assuming the Merger is consummated in accordance with Section 251(h) of the DGCL, to perform 
(subject to the conditions contained herein) its obligations hereunder and to consummate the transactions contemplated 
by the Agreement, including the Merger and the Offer. The Company Board has properly elected to enter into this 
Agreement and consummate the transaction contemplated hereby pursuant to Section 251(h) of the DGCL. The 
Company Board, at a meeting duly called and held prior to the execution hereof, has by unanimous vote (the 
“Company Board Approval”) (i) determined that this Agreement and the transactions contemplated hereby, including 
the Offer and the Merger, are advisable, fair to and in the best interests of the Company and its stockholders, and 
declared it advisable for the Company to enter into this Agreement; (ii) approved and declared advisable the execution 
and delivery by the Company of this Agreement, the performance by the Company of its covenants and agreements 
contained herein and the consummation of the Offer and the Merger and the other transactions contemplated by this 
Agreement upon the terms and subject to the conditions contained herein; (iii) resolved that this Agreement and the 
Merger be governed by Section 251(h) of the DGCL; and (iv) made the Company Board Recommendation. Assuming 
that the Merger is consummated in accordance with Section 251(h) of the DGCL, no other corporate proceedings on 
the part of the Company (including any stockholder vote) are necessary to adopt this Agreement or to consummate 
the Offer or the Merger. No provision of the Company Charter or Company Bylaws prohibits the Company and Parent 
from completing the Merger pursuant to Section 251(h) of the DGCL. Absent Section 251(h) of the DGCL, the 
affirmative vote of the holders of not less than a majority of the voting power of the outstanding Company Common 
Shares would be the only vote of the Company Stockholders necessary to adopt this Agreement and approve the other 
transactions contemplated hereby under Delaware Law, the Company Charter and Company Bylaws.  Immediately 
prior to the execution hereof, the Company Common Shares are listed on a national securities exchange or are held of 
record by more than 2,000 holders. This Agreement has been duly and validly executed and delivered by the Company 
and, assuming due and valid authorization, execution and delivery by Parent and Merger Sub, constitutes a legally 
valid and binding obligation of the Company, enforceable against the Company in accordance with its terms, except 
as may be limited by bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other similar Laws 
of general applicability relating to or affecting creditors’ rights, and to general equitable principles, including specific 
performance and injunctive and other forms of equitable relief (the “Enforceability Exceptions”). 
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4.4     No Conflict. None of the execution, delivery or performance of this Agreement by the Company or the 
consummation by the Company of the Merger or any other transaction contemplated by this Agreement will (with or 
without notice or lapse of time, or both) conflict with or violate any provision of the Company Charter or the Company 
Bylaws. Except as would not have or reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect, none of the execution, delivery or performance of this Agreement by the Company or the 
consummation by the Company of the Merger, the Offer or any other transaction contemplated by this Agreement 
will (with or without notice or lapse of time, or both), (a) assuming that all consents, approvals, authorizations and 
permits described in Section 4.5 have been obtained and all filings and notifications described in Section 4.5 have 
been made and any waiting periods thereunder have terminated or expired, and any other condition precedent to such 
consent, approval, authorization or waiver has been satisfied, conflict with or violate any Law applicable to the 
Company or any Company Subsidiary or any of their respective properties or assets or (b) require any consent or 
approval under, violate, conflict with, result in any breach of, any loss of benefit under, or constitute a change of 
control or default under, or result in termination or give to others any right of termination, vesting, amendment, 
acceleration or cancellation of, any Company Material Contract or Company Real Property Lease to which the 
Company or any Company Subsidiary is a party or by which they or any of their respective properties or assets may 
be bound or any Company Permit. 
  
4.5     Required Filings and Consents. Assuming the accuracy of the representations and warranties of Parent and 
Merger Sub in Section 5.4, none of the execution, delivery or performance of this Agreement by the Company or the 
consummation by the Company of the Merger, the Offer or any other transaction contemplated by this Agreement 
will require (with or without notice or lapse of time, or both) any consent, approval, authorization or permit of, or 
filing or registration with or notification to, any Governmental Entity, other than (a) the filing of the Certificate of 
Merger as required by the DGCL; (b) compliance with any applicable foreign, federal or state securities or blue sky 
Laws, including pursuant to the applicable requirements of the Securities Act and the Exchange Act; (c) such filings 
as may be required under the rules and regulations of the NYSE; (d) the filing with the SEC of the Schedule TO, 
Schedule 14D-9 and the Offer Documents and such other reports required in connection with the transactions pursuant 
to this Agreement under, and such other compliance with, the Exchange Act and the Securities Act and the rules and 
regulations thereunder; and (e) consents, approvals, authorizations or permits of, filings, registrations with or 
notifications to, any Governmental Entity (including with respect to any Competition Laws), the failure of which to 
obtain or make would not have or reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect. 
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4.6     Permits; Compliance with Law. 
  

(a)     The Company and the Company Subsidiaries hold the authorizations, licenses, permits, certificates, 
variances, exemptions, approvals, orders, registrations and clearances of any Governmental Entity listed in Section 
4.6 of the Company Disclosure Schedule for the Company and the Company Subsidiaries to own, lease and operate 
their properties and assets, and to carry on and operate their businesses as currently conducted (collectively, the 
“Company Permits”), except where the failure to comply with, to obtain or have, or the suspension or cancellation of, 
or failure to be valid or to be in full force and effect of, any of the Company Permits, would not have or reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect. The Company Permits are the 
only such authorizations, licenses, permits, certificates, variances, exemptions, approvals, orders, registrations and 
clearances of any Governmental Entity required for the Company and the Company Subsidiaries to own, lease and 
operate their properties and assets, and to carry on and operate their businesses as currently conducted, except as 
would not have or reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. Except as would not have or reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect, the Company and each of the Company Subsidiaries is in compliance with the terms and 
requirements of such Company Permits and the Company Permits are not subject to any pending or threatened 
Proceeding by any Governmental Entity to suspend, cancel, modify, terminate or revoke any such Company Permit. 
Except as would not have or reasonably be expected to have, individually or in the aggregate, a Company Material 
Adverse Effect, since the Applicable Date, there has occurred no violation by the Company or any of the Company 
Subsidiaries of, default (with or without notice or lapse of time, or both) that would reasonably be expected to result 
in any suspension, cancellation, modification, termination or revocation of any Company Permit. The Company and 
the Company Subsidiaries have paid all fees and assessments due and payable in connection with the Company 
Permits, except where the failure to make such a payment would not have or reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect. 

  
(b)     Neither the Company nor any Company Subsidiary is, and since the Applicable Date has not been, in 

conflict with, default under or violation of any Law applicable to the Company or any Company Subsidiary or by 
which any property or asset of the Company or any Company Subsidiary is bound or affected, except for any conflicts, 
defaults or violations as have not been or would not reasonably be expected to be material to the Company and the 
Company Subsidiaries, taken as a whole. 

  

  - 22 -  



  

  

  
4.7     SEC Filings; Financial Statements. 
  

(a)     Since the Applicable Date, the Company has, in all material respects, timely filed with or otherwise 
furnished (as applicable) to the SEC all registration statements, prospectuses, forms, reports, certifications, proxy 
statements, schedules, statements and documents required to be filed or furnished by it with the SEC under the 
Securities Act or the Exchange Act, as the case may be (such documents and any other documents filed or furnished 
by the Company with the SEC since the Applicable Date as have been supplemented, modified or amended since the 
time of filing, collectively, the “Company SEC Documents”). As of their respective filing dates or, if supplemented, 
modified or amended prior to the date hereof, as of the date of the most recent supplement, modification or amendment, 
the Company SEC Documents (i) did not (or, with respect to the Company SEC Documents filed after the date hereof 
and prior to the Acceptance Time, will not) contain any untrue statement of a material fact or omit to state a material 
fact required to be stated therein or necessary to make the statements made therein, in light of the circumstances under 
which they were made, not misleading and (ii) complied (or, with respect to the Company SEC Documents filed after 
the date hereof and prior to the Acceptance Time, will comply), as of such date, as to form in all material respects 
with the applicable requirements of the Exchange Act, the Securities Act or the Sarbanes-Oxley Act, as the case may 
be, and the applicable rules and regulations of the SEC thereunder and the listing and corporate governance rules and 
regulations of the NYSE, provided, however, in each case, that no representation is made as to the accuracy of any 
financial projections or forward-looking statements or the completeness of any information filed or furnished by the 
Company to the SEC solely for the purposes of complying with Regulation FD promulgated under the Exchange Act. 
None of the Company’s Subsidiaries is required to file periodic reports with the SEC. As of the date of this Agreement, 
there are no outstanding or unresolved comments in any comment letters of the staff of the SEC received by the 
Company or any Company Subsidiary relating to the Company SEC Documents. To the Knowledge of the Company, 
as of the date hereof, none of the Company SEC Documents is the subject of ongoing SEC review or outstanding SEC 
investigation. 

  
(b)     The audited financial statements and unaudited interim financial statements of the Company (including, 

in each case, any related notes thereto) included in the Company SEC Documents (collectively, the “Company 
Financial Statements”) (i) when filed complied as to form (or, in the case of Company Financial Statements filed after 
the date of this Agreement and prior to the Acceptance Time, will comply) in all material respects with the published 
rules and regulations of the SEC with respect thereto and (ii) fairly present in all material respects the financial position 
and the results of operations, cash flows and changes in stockholders’ equity of the Company as of the dates and for 
the periods referred to therein in accordance with GAAP applied on a consistent basis during the periods involved 
(subject, in the case of interim financial statements, to normal and recurring year-end adjustments none of which 
would be material, individually or in the aggregate, and the absence of notes, none of which if presented would 
materially differ from those presented in the audited Company Financial Statements and except as may be indicated 
in the notes thereto). 

  
4.8     Internal Controls. 
  

(a)     Since the Applicable Date, the Company has designed and maintained in all material respects a system 
of internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) to 
provide reasonable assurances regarding the reliability of financial reporting for the Company and the Company 
Subsidiaries and the preparation of financial statements for external purposes in accordance with GAAP. Since the 
Applicable Date the Company (i) has maintained in all material respects “disclosure controls and procedures” (as 
defined in Rules 13a-15(e) and 15d-15(e) of the Exchange Act) that are designed to ensure that material information 
required to be disclosed by the Company in the reports that it files or submits under the Exchange Act is recorded, 
processed, summarized and reported within the time periods specified in the SEC’s rules and forms and is accumulated 
and communicated to the Company’s management as appropriate to allow timely decisions regarding required 
disclosure and to make the certifications of the chief executive officer and chief financial officer of the Company 
required under the Exchange Act with respect to such reports; and (ii) based on its most recent evaluation of internal 
controls over financial reporting prior to the date hereof, has disclosed to the Company’s auditors and the audit 



committee of the Company Board (A) any significant deficiencies or material weaknesses in the design or operation 
of internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) of the Exchange Act) that 
have not been remediated and are reasonably likely to adversely affect in any material respect the Company’s ability 
to record, process, summarize and report financial information; (B) any fraud that involves management or other 
employees who have a significant role in the Company’s internal control over financial reporting and (C) since the 
Applicable Date, the principal executive officer and the principal financial officer of the Company have made all 
certifications required by the Sarbanes-Oxley Act, the Exchange Act and any related rules and regulations promulgated 
by the SEC with respect to the Company SEC Documents, and the statements contained in such certifications were 
complete and correct as of the dates they were made. 
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(b)     Neither the Company nor any of the Company Subsidiaries has made any prohibited loans to any 

executive officer of the Company (as defined in Rule 3b-7 under the Exchange Act) or director of the Company. There 
are no, and since the Applicable Date there have not been any, outstanding loans or other extensions of credit made 
by the Company or any of its Subsidiaries to any executive officer of the Company (as defined in Rule 3b-7 under the 
Exchange Act and Section 402 of the Sarbanes-Oxley Act) or director of the Company. 

  
4.9     No Undisclosed Material Liabilities. Except for those liabilities and obligations (a) specifically disclosed or 
reflected and adequately reserved against or provided for in the Company Financial Statements filed as of December 
31, 2024, (b) incurred in the ordinary course of business consistent with past practice since December 31, 2024 (none 
of which is a liability resulting from a breach of contract, breach of warranty, tort, infringement or misappropriation), 
(c) incurred in accordance with this Agreement or in connection with any transaction contemplated by this Agreement 
or (d) that otherwise are not or would not be reasonably expected to be material to the Company and the Company 
Subsidiaries, taken as a whole, neither the Company nor any Company Subsidiary is, as of the date of this Agreement, 
subject to any material liabilities or obligations, of any kind whatsoever, whether accrued, contingent or otherwise. 
  
4.10     Absence of Certain Changes or Events. 
  

(a)     Since December 31, 2024 through the date of this Agreement, the Company and the Company 
Subsidiaries have conducted their respective businesses in all material respects in the ordinary course of business 
consistent with past practice. 
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(b)     Since December 31, 2024 through the date of this Agreement, there has not occurred any Effect that 

has had or would be reasonably expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. 

  
4.11     Employee Benefit Plans. 
  

(a)     Section 4.11(a) of the Company Disclosure Schedule lists all material Benefit Plans. 
  
(b)     The Company has made available to Parent, with respect to each material Benefit Plan, (i) each writing 

constituting the plan document of such Benefit Plan, including all amendments thereto, and all trust agreements, and 
insurance contracts and other funding vehicles, (ii) the most recent Annual Report (Form 5500 Series) and 
accompanying schedules, if any, (iii) the current summary plan description and any material modifications thereto, if 
any, (iv) the most recent annual financial report, trustee report, audit report or actuarial report, if any, and (v) the most 
recent determination or opinion letter from the IRS (if applicable) for such Benefit Plan. 

  
(c)     Each Benefit Plan has been maintained, operated, registered and administered, in all material respects, 

in compliance with its terms and with applicable Law, including ERISA and the Code to the extent applicable thereto. 
Each Benefit Plan intended to be “qualified” within the meaning of Section 401(a) of the Code has received a favorable 
determination letter from the IRS or is entitled to rely upon a favorable opinion issued by the IRS, and to the 
Knowledge of the Company, there are no circumstances likely to result in the loss of the qualification of such plan 
under Section 401(a) of the Code. 

  
(d)     No Benefit Plan provides medical, life insurance or other welfare benefits with respect to Company 

Employees beyond their retirement or other termination of service, other than coverage mandated by applicable Law. 
  
(e)     All contributions or other amounts payable by the Company or the Company Subsidiaries with respect 

to each Benefit Plan in respect of current or prior plan years have been paid or accrued in accordance with GAAP 
(other than with respect to amounts not yet due). 

  
(f)     None of the Company, any of the Company Subsidiaries, any Company Employees or any Benefit Plan 

that is subject to ERISA, or any trust created thereunder or any trustee or administrator thereof, has engaged in a 
nonexempt “prohibited transaction” (as such term is defined in Section 406 of ERISA and Section 4975 of the Code). 

  
(g)     There are no pending or, to the Knowledge of the Company, threatened complaints, lawsuits or claims 

(other than claims for benefits in accordance with the terms of the Benefit Plans) by, on behalf of or against any of the 
Benefit Plans or any trusts related thereto, or against any fiduciary of any Benefit Plan. 

  
(h)     None of the Company, any Company Subsidiary or any ERISA Affiliate has now or at any time within 

the previous six years contributed to, sponsored or maintained (or has been required to contribute to, sponsor or 
maintain) (i) a plan that is subject to Section 302 or Title IV of ERISA or Section 412 or 4971 of the Code or (ii) a 
“multiemployer plan” within the meaning of Section 4001(a) of ERISA or a plan that has two or more contributing 
sponsors at least two of whom are not under common control within the meaning of Section 4063 of ERISA. No 
liability under Title IV of ERISA has been incurred, or is reasonably expected to be incurred, by the Company, any 
of the Company Subsidiaries or any ERISA Affiliate with respect to any Benefit Plan, in each case, that has not been 
satisfied in full (other than with respect to amounts not yet due). 
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(i)     Neither the execution of this Agreement nor the consummation of the transactions contemplated by this 

Agreement will, either alone or in combination with another event, (i) entitle any Company Employee to severance, 
change of control or other pay or benefits, (ii) cause any payment or funding (through a grantor trust or otherwise) to 
become due or accelerate the time of payment or vesting, or increase the amount of compensation or benefits due to 
any Company Employee, or increase the amount payable, pursuant to any Benefit Plan, (iii) result in any forgiveness 
of Indebtedness of any Company Employee, (iv) limit or restrict the right to merge, materially amend, terminate or 
transfer the assets of any Benefit Plan on or following the Effective Time or (v) result in the payment of any amount 
that could, individually or in combination with any other such payment, constitute an “excess parachute payment” as 
defined in Section 280G(b)(1) of the Code. 

  
(j)     The Company has made available to Parent or Parent’s Representatives preliminary calculations under 

Section 280G of the Code which (based on the assumptions stated forth therein) are true and correct as of the date of 
such calculations with respect to any “disqualified individual” within the meaning of Section 280G of the Code. 
Neither the Company nor any Company Subsidiary has any obligation to gross up, indemnify or otherwise reimburse 
any Company Employee for any Taxes incurred pursuant to Sections 409A or 4999 of the Code. 

  
(k)     The Company Board has determined that each member of the compensation committee of the Company 

Board is an “independent director” as defined in Section 303A.02(a) of the NYSE Listed Company Manual and is an 
“independent director” in accordance with the requirements of Rule 14d−10(d)(2) under the Exchange Act. The 
compensation committee of the Company Board has: (i) at a meeting duly called and held, duly adopted resolutions 
approving each employment, compensation severance and employee benefit agreement, arrangement or understanding 
entered into on or before the date hereof by the Company or any of its Affiliates with current or future directors, 
officers or employees of the Company and its Affiliates as an “employment compensation, severance or other 
employee benefit arrangement” within the meaning of Rule 14d-10(d)(2) under the Exchange Act; and (ii) taken all 
other actions and made all other determinations necessary or advisable to ensure that any such arrangements fall within 
the safe harbor provisions of Rule 14d-10(d). 

  
4.12     Labor Matters. 
  

(a)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, each of the Company and the Company Subsidiaries currently complies, and since 
the Applicable Date has complied, with all applicable Laws respecting labor, employment, immigration, and 
employment practices in connection with employees and independent contractors, including all laws respecting terms 
and conditions of employment, hiring, promotion, termination, workers’ compensation, health and occupational 
safety, non-discrimination, harassment, retaliation, whistleblowing, child labor, privacy, disability rights or benefits, 
equal opportunity, plant closings, mass layoffs, affirmative action, payment of social security dues and contributions, 
profit sharing, labor relations, right to organize and to bargain collectively, pay equity, overtime pay, employee leave 
issues, worker classification, exempt and non-exempt classification, compensation and benefits, unemployment 
insurance, wages and hours, and the Worker Adjustment and Retraining Notification Act of 1988, as amended, and 
state and local equivalents. 
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(b)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, all individuals who perform or have performed services for the Company or any 
Company Subsidiary have been properly classified under applicable Law since the Applicable Date (i) as employees 
or individual independent contractors and (ii) for employees, as an “exempt” employee or a “non-exempt” employee 
(within the meaning of the Fair Labor Standards Act and applicable state Law). 

  
(c)     (i) Neither the Company nor any Company Subsidiary is a party to or bound by any labor agreement, 

collective bargaining agreement, or any other labor-related agreements or arrangements with any labor union, labor 
organization or works council (each, a “Labor Agreement”) and no such agreements or arrangements are currently 
being negotiated by the Company or any Company Subsidiary; (ii) no labor union or organization, works council or 
group of employees of the Company or any Company Subsidiary has made a pending written demand for recognition 
or certification and (iii) there are no, and there have not been since the Applicable Date, any representation or 
certification proceedings or petitions seeking a representation proceeding or, to the Knowledge of the Company, 
threatened to be brought or filed with the National Labor Relations Board or any other applicable labor relations 
authority. 

  
(d)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, since the Applicable Date, (i) there have been no grievances, hand-billing, 
picketing, work stoppage, lock-out, slowdown or labor strike or, to the Knowledge of the Company, threatened against 
the Company or any Company Subsidiary and (ii) there is no labor dispute proceeding pending, or to the Knowledge 
of the Company, threatened against the Company or any Company Subsidiary. 

  
(e)     No notice, consent or consultation obligations with respect to any employee of the Company or any 

Company Subsidiary, or any labor or other employee representative body of employees of the Company or any 
Company Subsidiary, will be a condition precedent to, or triggered by, the execution of this Agreement or the 
consummation of the transactions contemplated hereby. 

  
(f)     To the Knowledge of the Company, since the Applicable Date, no allegations of sexual harassment or 

sexual misconduct have been made against any officer or director of the Company or any Company Subsidiary. 
  

4.13     Contracts. 
  

(a)     Section 4.13(a) of the Company Disclosure Schedule sets forth, as of the date hereof, a true, correct and 
complete list of each Contract (other than any Company Real Property Lease or Benefit Plan) that is in effect and to 
which the Company or any Company Subsidiary is a party or which binds their respective properties or assets, and 
that falls within any of the following categories: 
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(i)     any “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K 

promulgated by the SEC); 
  
(ii)     any Contract that grants “most favored nation” or “most favored customer” status to any 

Person in each case that is material to the Company or any Company Subsidiary, taken as a whole; 
  
(iii)     any Contract entered into since the Applicable Date (A) relating to the disposition or 

acquisition of assets by the Company or any Company Subsidiary with a value greater than $500,000; or (B) pursuant 
to which the Company or any Company Subsidiary acquired or will acquire any ownership interest in any other Person 
or other business enterprise other than the Company or any Company Subsidiary that is material to the Company and 
the Company Subsidiaries, taken as a whole; 

  
(iv)     any joint venture, partnership, strategic alliance or similar Contract with a third party; 
  
(v)     any Contract that contains any covenant limiting in any material respect the ability of the 

Company or the Company Subsidiaries to engage in any line of business or compete with any Person, in each case, in 
any geographic area; 

  
(vi)     any Contract relating to Indebtedness of the Company or any Company Subsidiary in an initial 

principal amount in excess of five million dollars ($5,000,000), other than any such Contract solely between the 
Company or any Company Subsidiary, on the one hand, and any other Company Subsidiary, on the other hand; 

  
(vii)     any Contract mortgaging, pledging or otherwise granting any Person a Lien on any material 

portion of equity or assets of the Company or any Company Subsidiary; 
  
(viii)     any contract providing for indemnification of any officer, director or employee of the 

Company or any Company Subsidiary with respect to service in such capacities, other than Contracts entered into on 
substantially the same form as the Company’s standard forms; 

  
(ix)     any Contract (A) pursuant to which the Company or any Company Subsidiary receives a 

license, right, consent, or covenant not to assert, under or with respect to any material Intellectual Property (other than 
licenses for open source, “off-the-shelf” or other Software widely available on generally standard terms and conditions 
for a one-time or annual fee (whichever is higher) of no more than $200,000) or (B) pursuant to which the Company 
or any Company Subsidiary grants to a third party a license, right, consent, or covenant not to assert, under or with 
respect to any Intellectual Property (other than non-exclusive licenses granted to customers in the ordinary course of 
business consistent with past practices that do not permit further resale or distribution) (each such Contract described 
in (A) and (B), an “IP License”); 

  
(x)     any Labor Agreement; 
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(xi)     any Contract providing for preferential purchase rights, consents to assignment, or similar 

transfer restrictions that will be triggered as a result of the entry into this Agreement or the consummation of the Offer 
and the Merger; 

  
(xii)     all bonds, letters of credit, guaranties and other similar credit support instruments that are 

maintained by Company or any of its Affiliates with any Governmental Entity or other Person with respect to the 
Mineral Interests; 

  
(xiii)     any contracts, operating agreements, sales agreements, or other agreements, in each case 

materially affecting the amounts of royalty payments or other payments to which the Company is entitled in relation 
to the Mineral Interests (excluding pooling authorizations, production sharing agreements, allocation agreements, 
division orders, and similar agreements relating to the division of proceeds of production); and 

  
(xiv)     any Contract not otherwise set forth in Section 4.13(a) of the Company Disclosure Schedule 

that obligates the Company or any Company Subsidiary for payments in excess of $50,000 annually. 
  

Each Contract of the type described in this Section 4.13(a) is referred to herein as a “Company Material Contract.” 
True and complete copies of each Company Material Contract in effect as of the date hereof have been made available 
to Parent (including pursuant to agreed-upon procedures to protect competitively sensitive information) or publicly 
filed with the SEC. 
  

(b)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, (i) each Company Material Contract is a legal, valid, binding and enforceable 
obligation of the Company or the Company Subsidiary party thereto and is in full force and effect (except as may be 
limited by the Enforceability Exceptions); (ii) none of the Company, any Company Subsidiary or, to the Knowledge 
of the Company, any counterparty is in breach or default under any Company Material Contract; (iii) to the Knowledge 
of the Company, no event has occurred, and no circumstances or condition exists, that (with or without notice or lapse 
of time) would be reasonably expected to result in the termination of any Company Material Contract and (iv) since 
the Applicable Date, none of the Company or any Company Subsidiary has received any notice or communication 
regarding any termination of any Company Material Contract. 

  
4.14     Litigation. There is no Proceeding to which the Company or any Company Subsidiary is a party pending or, to 
the Knowledge of the Company, threatened, that would have or reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect. Neither the Company nor any Company Subsidiary is (i) subject to 
any outstanding Order that would have or reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect or (ii) has received any written claims, notices, petitions or communications alleging adverse 
title to any of the Mineral Interests. Except as would not have or reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect, there are no Proceedings pending or, to the Knowledge of the 
Company, threatened with respect to the taking of any Mineral Interests or any material portion thereof in 
condemnation or under right of eminent domain. 
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4.15     Environmental Matters. Except as would not have or reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect, (a) each of the Company, the Company Subsidiaries, and the facilities, 
assets, operations and business of the Company and the Company Subsidiaries is, and since the Applicable Date has 
been, in compliance with applicable Environmental Laws; (b) none of the Company or any Company Subsidiary has 
received in the past five years or is subject to any written notice, demand, letter, investigation or Proceeding that 
remains outstanding and that alleges that the Company or such Company Subsidiary is in violation of, or has liability 
under, any Environmental Law; (c) none of the Company or any Company Subsidiary, nor to the Knowledge of the 
Company, any other Person, has in the past five years released any Hazardous Substances at, on, from or under any 
Company Leased Real Property or property currently or formerly owned, operated, used or leased by the Company or 
any Company Subsidiary that would reasonably be expected to result in the Company or any Company Subsidiary 
incurring material liability under applicable Environmental Laws, and (d) neither the Company nor any Company 
Subsidiary has entered into or agreed to any Order, judgment, decree or other order or is subject to any Order, 
judgment, decree or other order relating to Environmental Laws, Environmental Permits or Hazardous Substances. 
  
Notwithstanding anything in this Section 4.15 or elsewhere in this Agreement to the contrary, the Company makes no 
representation or warranty regarding compliance with Environmental Laws related to exploration and production 
activities with respect to the Mineral Interests or any assets or properties constituting any portion thereof, and the 
representations and warranties included in this Section 4.15 shall constitute the sole and exclusive representations and 
warranties of the Company in this Agreement with respect to Environmental Laws and other environmental matters. 
  
4.16     Intellectual Property; Privacy and Data Security. 
  

(a)     Except for Internet Domain Names and corporate names, there are no registrations, issuances or pending 
applications for the Company Intellectual Property with any Governmental Entity, and payment of all renewal, 
maintenance and other necessary fees and expenses in respect of the material Internet Domain Names and corporate 
names that are Company Intellectual Property have been timely submitted and duly made. All such Internet Domain 
Names and corporate names are subsisting. 

  
(b)     The Company or one of the Company Subsidiaries (i) solely and exclusively owns all right, title and 

interest in and to all Company Intellectual Property and has valid rights to use all Company Licensed Intellectual 
Property that are used in the operations of the Company and the Company Subsidiaries, in all cases, free and clear of 
all Liens (other than Permitted Liens), and (ii) has taken commercially reasonable actions to maintain and protect each 
item of such Company Intellectual Property, except, in each case, as would not have or reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect. The Company and each Company 
Subsidiary has taken commercially reasonable actions to maintain and protect the confidentiality of all material Trade 
Secrets included in the Company Intellectual Property and all Trade Secrets included in all Company Licensed 
Intellectual Property with respect to which the Company or any Company Subsidiary has any confidentiality 
obligations. To the Knowledge of the Company, no Person to whom any material Trade Secret included in the 
Company Intellectual Property has been disclosed is in violation of any agreement restricting the disclosure or use of 
such Trade Secret or any fiduciary or ethical duty to maintain the confidentiality of such Trade Secret. 
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(c)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, none of the Company, any Company Subsidiary or the conduct or operation of the 
business of the Company or any Company Subsidiary has, in the past six years, infringed, misappropriated, diluted or 
otherwise violated, and do not currently infringe, misappropriate, dilute or otherwise violate, any Intellectual Property 
of any Person. Except as would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, no Proceedings are pending against the Company or any Company Subsidiary or, 
to the Knowledge of the Company, are threatened against the Company or any Company Subsidiary, alleging that the 
Company or any Company Subsidiary is infringing, misappropriating, diluting or otherwise violating any Intellectual 
Property of any Person or otherwise challenging the ownership, use, validity or enforceability of any of the Company 
Intellectual Property or Company Licensed Intellectual Property, and no such Proceedings have been brought since 
the Applicable Date. Since the Applicable Date, neither the Company nor any Company Subsidiary has received 
written notice of any such threatened claim or challenge. Except as would not have or reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, to the Knowledge of the Company, no Person 
has infringed, misappropriated, diluted, used in an unauthorized manner or otherwise violated, or is infringing, 
misappropriating, diluting, using in an unauthorized manner or otherwise violating, any Company Intellectual 
Property, and neither the Company nor any Company Subsidiary has instituted or threatened to institute any 
Proceeding against any Person with respect to the foregoing. 

  
(d)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, the Company and each Company Subsidiary has executed valid and enforceable 
written agreements with each of its former and current founders, officers, directors, employees, consultants and 
independent contractors who have created or developed, or are creating or developing, any Intellectual Property for 
or on behalf of the Company or any Company Subsidiary, pursuant to which each such Person has validly assigned to 
the Company or such Company Subsidiary all of such Person’s rights, title and interest in and to all such Intellectual 
Property. 

  
(e)     The Company and each Company Subsidiary takes and has taken reasonable measures to maintain and 

protect the performance, confidentiality, integrity and security of the IT Assets. The IT Assets (i) are sufficient 
(including with respect to working condition and capacity) in all material respects for the operation of the business of 
the Company and each Company Subsidiary as currently conducted, and (ii) do not, to the Knowledge of the Company, 
contain any defect, viruses, worms, Trojan horses, bugs, faults or other devices, errors, contaminants or effects that: 
(A) materially disrupt or adversely affect the functionality of any IT Assets; or (B) enable or assist any Person to 
access without authorization any IT Systems. Neither the Company nor any Company Subsidiary owns or purports to 
own any proprietary Software. 

  
(f)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect, since the Applicable Date: the Company and the Company Subsidiaries have maintained (x) 
policies and procedures regarding data security, privacy and Processing of data that are commercially reasonable and 
(y) reasonable and appropriate security measures, to protect Personal Information stored in the Company’s and the 
Company Subsidiaries’ computer systems or under the control of the Company or any of the Company Subsidiaries 
from unlawful use, access or disclosure by any third party or any other use by a third party that would violate such 
policies. The Company and the Company Subsidiaries have taken reasonable steps to ensure that any third party that 
Processes Personal Information for or on behalf of the Company or any of the Company Subsidiaries maintains 
reasonable and appropriate security measures to protect such information from unlawful use, access or disclosure. To 
the Knowledge of the Company, no third party has provided any Personal Information to the Company in violation of 
applicable Privacy Requirements. Except as would not have or reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect, the Company and the Company Subsidiaries and, to the Knowledge 
of the Company, any Persons acting for or on behalf of the Company or any Company Subsidiary, have been, since 
the Applicable Date, in compliance in all respects with all Privacy Requirements, and neither the Company nor any 
Company Subsidiary, nor, to the Knowledge of the Company, any third party acting on behalf of the Company or any 
Company Subsidiary, has received a written notice of any complaint, claim, charge, investigation or regulatory inquiry 



from any Governmental Entity or any other third party regarding its Processing of Personal Information that is pending 
or unresolved and, to the Knowledge of the Company, there are no facts or circumstances that would give rise to any 
such complaints, claims, charges, investigations or inquiries. Except as would not have or reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect, in the past five years, there has been (i) 
no loss or theft of data or security breach relating to data or the IT Assets used in the business of the Company and 
the Company Subsidiaries; (ii) no material violation of any security policy regarding any such data; (iii) no 
unauthorized access or unauthorized use of any data or the IT Assets; (iv) no failures, breakdowns, continued 
substandard performance, outages or unscheduled downtime or other adverse events affecting any of the IT Assets 
that have caused or resulted in a material disruption to the operation of the business; and (v) no unintended, improper 
or unauthorized access to, use or disclosure of any Personal Information in the possession, custody or control, or 
Processed on behalf of the Company or a Company Subsidiary. 
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(g)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, the Company and the Company Subsidiaries are not subject to any legal obligation 
that, following the Closing, would prohibit the Company or any Company Subsidiary from Processing any Personal 
Information in the manner in which the Company or such Company Subsidiary Processed such Personal Information 
prior to the Closing. 

  
4.17     Tax Matters. Except as would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect: 
  

(a)     All Tax Returns that are required to be filed by the Company or the Company Subsidiaries have been 
timely filed with the appropriate Governmental Entity (taking into account any extension of time within which to file), 
and all such Tax Returns are true, complete and accurate. 

  
(b)     The Company and the Company Subsidiaries have timely paid all Taxes due and owing by any of them 

(whether or not shown) on all such Tax Returns, other than Taxes and deficiencies for which, or with respect to which, 
adequate reserves have been established on or reflected in the financial statements of the Company and the Company 
Subsidiaries in accordance with GAAP. 
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(c)     The Company and the Company Subsidiaries have withheld and timely paid all Taxes required to have 

been withheld and paid in connection with any amounts paid or owing to any employee, independent contractor, 
creditor, shareholder or other third party (including, without limitation, Sections 1441 and 1442 of the Code or similar 
provisions under any state, local, or foreign Laws), and complied with all information reporting and back-up 
withholding provisions of applicable Law. 

  
(d)     There are no pending, ongoing or, to the Knowledge of the Company, threatened in writing, audits, 

examinations, investigations or other proceedings with respect to any Taxes or Tax Return of the Company or the 
Company Subsidiaries. Neither the Company nor any of the Company Subsidiaries has waived any statute of 
limitations with respect to Taxes or agreed to or is the beneficiary of any extension of time with respect to any Tax 
assessment, deficiency or collection, which waiver or extension currently remains in effect (other than such extension 
that arises solely as a result of an extension of time to file a Tax Return obtained in the ordinary course of business). 

  
(e)     Neither the Company nor any of the Company Subsidiaries will be required to include any item of 

income in, or exclude any item of deduction from, taxable income for any taxable period (or portion thereof) ending 
after the Effective Time as a result of (i) any installment sale or open transaction disposition made prior to the Effective 
Time, (ii) any prepaid amount received on or prior to the Effective Time, (iii) Section 481(a) of the Code (or an 
analogous provision of state, local, or foreign Law) by reason of a change in accounting method made prior to the 
Effective Time, or (iv) any “closing agreement” as described in Section 7121 of the Code (or any corresponding or 
similar provision of state, local or foreign Law) executed prior to the Closing. 

  
(f)     Neither the Company nor any of the Company Subsidiaries has ever been a member of a consolidated, 

combined or unitary Tax group (other than such a group comprised solely of the Company or any Company Subsidiary 
or such a group of which the Company is the common parent), and neither the Company nor any Company Subsidiary 
has any liability for Taxes of any other Person (other than Taxes of the Company or any Company Subsidiary) in 
accordance with U.S. Treasury Regulation Section 1.1502-6 (or any similar provision of state, local, or foreign Law), 
as a transferee or successor, or by Contract (other than customary commercial Contracts entered into in the ordinary 
course of business and the principal subject matter of which is not Taxes). 

  
(g)     Neither the Company nor any of the Company Subsidiaries has made a request for an advance tax 

ruling, request for technical advice, a request for a change of any method of accounting or any similar request that is 
in progress or pending with any Governmental Entity with respect to any amount of Taxes. 

  
(h)     Neither the Company nor any of the Company Subsidiaries has entered into, participated in, or been a 

party to any “listed transaction” within the meaning of U.S. Treasury Regulation Section 1.6011-4(b)(2). 
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(i)     Neither the Company nor any of the Company Subsidiaries has constituted a “distributing corporation” 

or a “controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock 
intended to qualify for tax-free treatment under Section 355 of the Code in the two years prior to the date of this 
Agreement. 

  
(j)     Neither the Company nor any of the Company Subsidiaries is a party to any Tax allocation, sharing or 

indemnity agreement (other than any Tax indemnification provisions in commercial agreements that are not primarily 
related to Taxes and other than any agreement solely between or among any of the Company and the Company 
Subsidiaries). 

  
(k)     There are no Liens for Taxes (other than Permitted Liens) upon the assets of the Company or any of the 

Company Subsidiaries. 
  

4.18     Real Property. 
  

(a)     The Company and Company Subsidiaries do not own any real property other than the Mineral Interests. 
  
(b)     Section 4.18(b) of the Company Disclosure Schedule sets forth a true and complete list of each 

Company Real Property Lease, under which the Company or any Company Subsidiary uses or occupies or has the 
right to use or occupy any real property at which operations of the Company and the Company Subsidiaries are 
conducted (the “Company Leased Real Property”). Except as would not have or reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect, (i) each Company Real Property Lease is valid, 
binding and in full force and effect; (ii) none of the Company, any Company Subsidiary or, to the Knowledge of the 
Company, any counterparty is in material breach or default under any Company Real Property Lease, and no event 
has occurred or circumstance exists which, with or without notice, lapse of time, or both, would constitute a material 
default by the Company, any Company Subsidiary or any counterparty under any Company Real Property Lease or 
permit termination, modification or acceleration by any third party thereunder, and to the Knowledge of the Company, 
neither the Company nor any Company Subsidiary has received notice that it has breached, violated or defaulted under 
any Company Real Property Lease, in each case, other than such items, if any, that have been cured; and (iii) the 
Company or the applicable Company Subsidiary has a good and valid leasehold interest, subject to the terms of the 
Company Real Property Lease applicable thereto, in each parcel of Company Leased Real Property. 

  
(c)     Except as set forth on Section 4.18(c) of the Company Disclosure Schedule, as of the date of this 

Agreement, none of the Company Leased Real Property have been leased or subleased to any other Person. 
  
(d)     Except as would not have or reasonably be expected to have, individually or in the aggregate, a 

Company Material Adverse Effect, neither the Company nor any Company Subsidiary has received any written notice 
of any condemnation, eminent domain, requisition or taking by any Governmental Entity with respect to any Company 
Leased Real Property, or negotiations for the purchase of any Company Leased Real Property in lieu of condemnation, 
and, to the Knowledge of the Company, no condemnation, eminent domain, requisition or taking has been commenced 
or threatened in connection with any of the foregoing. 
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4.19     Insurance. Except as would not have or reasonably be expected to have, individually or in the aggregate, a 
Company Material Adverse Effect, the Company and the Company Subsidiaries maintain policies of insurance with 
reputable carriers covering the Company, the Company Subsidiaries and their respective employees, properties or 
assets (collectively, “Insurance Policies”) in a coverage amount that is adequate for the operation of the Company’s 
and the Company Subsidiaries’ businesses and contains terms and conditions that are reasonable and customary for 
Persons engaged in similar businesses as the Company and the Company Subsidiaries and subject to the same or 
similar perils or hazards. The Insurance Policies are in full force and effect and all premiums due with respect thereto 
have been paid. Neither the Company nor any Company Subsidiary nor, to the Knowledge of the Company, any other 
insured under the Insurance Policies (a) is, or with the giving or notice or lapse of time or both would be, in breach or 
default of any of the Insurance Policies or (b) has received any written notice of termination, cancellation, denial of 
coverage, premium increase or modification with respect to any Insurance Policy, and all such insurance is outstanding 
and in force, except in each case, which would not have or reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect. 
  
4.20     Opinion of Financial Advisor. RBC Capital Markets, LLC has rendered to the Company Board an oral opinion, 
which will be confirmed by a written opinion, to the effect that, as of the date of such opinion and based on and subject 
to the various qualifications, assumptions and limitations set forth therein, the Offer Price and the Merger 
Consideration to be received in the Offer and the Merger by the holders of Company Common Shares are fair, from a 
financial point of view, to such holders. The oral opinion has not been amended or rescinded as of the date of this 
Agreement. A signed, correct and complete copy of such written opinion will promptly be made available to Parent, 
for informational purposes only, following receipt thereof by the Company. 
  
4.21     Schedule 14D-9; Schedule TO. The Schedule 14D-9, when filed with the SEC, at the time of any amendment 
of or supplement thereto, at the time of the commencement of the Offer and at the Acceptance Time, as applicable, 
will comply as to form in all material respects with the applicable requirements of the Exchange Act and all other 
applicable Laws and will not contain any untrue statement of a material fact or omit to state any material fact required 
to be stated therein or necessary to make the statements therein, in light of the circumstances under which they were 
made, not misleading; provided, however, that no representation or warranty is made by the Company with respect to 
(i) statements included or incorporated by reference in the Schedule 14D-9 based on information supplied by or on 
behalf of Parent or Merger Sub or any of their directors, officers, employees, Affiliates, agents or other 
Representatives, or (ii) any financial projections or forward-looking statements. None of the information provided or 
to be provided in writing by or on behalf of the Company or any of its Representatives for inclusion or incorporation 
by reference in the Schedule TO or the Offer Documents, when filed with the SEC, at the time of any amendment of 
or supplement thereto, at the time of any publication, distribution or dissemination thereof, at the time of the 
commencement of the Offer and at the Acceptance Time, as applicable, will contain any untrue statement of a material 
fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light 
of the circumstances under which they were made, not misleading; provided, however, that no representation or 
warranty is made by the Company with respect to statements included or incorporated by reference in the Schedule 
TO or the Offer Documents based on information supplied by or on behalf of Parent or Merger Sub or any of their 
directors, officers, employees, Affiliates, agents or other Representatives. 
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4.22     Brokers. 
  

(a)     Except for the Company’s obligations to RBC Capital Markets, LLC, Intrepid Financial Partners, LLC 
and Blank Rome LLP, no broker, investment banker, financial advisor or other Person (each such advisor, a “Company 
Advisor”) is entitled to any brokerage, finders’, advisory or similar fee in connection with the transactions 
contemplated by this Agreement, including the Merger, based upon arrangements made by or on behalf of the 
Company or any Company Subsidiary. 

  
(b)     No Company Advisor is entitled to any brokerage, finders’, advisory or similar fee in connection with 

any other change in control of the Company or any of the Company Subsidiaries or the sale, transfer or disposition of 
any assets of the Company or any of the Company Subsidiaries. 

  
(c)     Section 4.22(c) of the Company Disclosure Schedule sets forth all agreements or other arrangements 

under which any fees, commissions or other amounts have been paid or may become payable and all indemnification 
or other agreements or arrangements related to the engagement of the Company Advisors (the “Company Advisor 
Agreements”). The Company has made available to Parent complete and correct copies of each Company Advisor 
Agreement. 

  
4.23     State Takeover Statutes. Assuming the accuracy of the representations contained in Section 5.8, no 
“moratorium,” “fair price,” “business combination,” “control share acquisition” or similar provision of any state anti-
takeover Law (including Section 203 of the DGCL) or any similar anti-takeover provision in the Company Charter or 
the Company Bylaws is, or at the Acceptance Time or the Effective Time will be, applicable to this Agreement, the 
Tender and Support Agreements, the Merger, the Offer, or any of the other transactions contemplated hereby. 
  
4.24     Affiliate Transactions. There have not been since the Applicable Date any transactions, Contracts, agreements, 
arrangements or understandings or series of related transactions, Contracts, agreements, arrangements or 
understandings, nor are there any of the foregoing currently proposed, that would be required to be disclosed under 
Item 404 of Regulation S-K promulgated under the Securities Act that have not been disclosed in the Company SEC 
Documents filed prior to the date hereof. 
  
4.25     Corrupt Practices; Sanctions. Except as would not have or reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect, in the course of operating the business of the Company and the 
Company Subsidiaries since the Applicable Date: 
  

(a)     Neither the Company, the Company Subsidiaries, nor, any director, officer, manager, employee, or, the 
Knowledge of the Company, agent acting for or on behalf of the Company or any of the Company Subsidiaries has 
(i) used any funds for unlawful contributions, gifts, entertainment or other unlawful expenses related to political 
activity; (ii) made any unlawful payment to foreign or domestic government officials or employees or to foreign or 
domestic political parties or campaigns; (iii) directly or indirectly offered, promised, given or authorized any payment 
or anything else of value to foreign or domestic government officials or employees in violation of applicable Anti-
Corruption Laws; or (iv) otherwise violated any applicable Anti-Corruption Laws. The Company and the Company 
Subsidiaries have since the Applicable Date maintained accurate books and records and a system of internal controls 
in each case as required by applicable Anti-Corruption Laws, including the U.S. Foreign Corrupt Practices Act of 
1977, as amended. 
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(b)     Neither the Company, the Company Subsidiaries, nor any director, officer, manager, employee, or, to 

the Knowledge of the Company, agent acting for or on behalf of the Company or any of the Company Subsidiaries (i) 
has been nor is a Sanctioned Person, or (ii) has transacted business with or for the benefit of any Sanctioned Person 
or violated applicable Sanctions. 

  
(c)     Neither the Company nor the Company Subsidiaries has (i) been fined or penalized, (ii) received any 

notice from a Governmental Entity concerning any actual or possible violation with respect to the Company or any of 
the Company Subsidiaries, or (iii) received any other allegation or report or conducted any internal investigation, in 
each case with respect to any applicable Sanctions or Anti-Corruption Laws. 

  
4.26     No Other Representations or Warranties. Except for the representations and warranties contained in this Article 
4, neither the Company nor any Representative or other Person on behalf of either makes any express or implied 
representation or warranty with respect to them or with respect to any other information provided to Parent and Merger 
Sub or any of their directors, officers, employees, Affiliates, agents or other Representatives in connection with the 
transactions contemplated hereby. The Company (on its own behalf and on behalf of its Affiliates and each of its 
Representatives) acknowledges and agrees that, except for the representations and warranties expressly set forth in 
Article 5 of this Agreement (as qualified by the Parent Disclosure Schedule) or the Limited Guarantee, (a) neither 
Parent nor Merger Sub, nor any of their respective Affiliates or Representatives makes, or has made, any 
representations or warranties relating to itself or its business or otherwise in connection with the Merger or the Offer, 
the other matters contemplated by this Agreement and the entry into this Agreement by the parties hereto, and none 
of the Company, its Affiliates and its respective Representatives are relying on or has relied on any representation or 
warranty of Parent, Merger Sub, or any of their respective Subsidiaries, Representatives or Affiliates except for those 
expressly set forth in Article 5 of this Agreement (as qualified by the Parent Disclosure Schedule) or the Limited 
Guarantee and (b) no Person has been authorized by Parent, Merger Sub or any of their respective Subsidiaries, 
Representatives or Affiliates to make any representation or warranty relating to such entities or their businesses or 
otherwise in connection with the Merger or the Offer, and if made, such representation or warranty must not be relied 
upon by the Company as having been authorized by such party. 
  

ARTICLE 5 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

  
Except as set forth in the corresponding sections of the disclosure schedule delivered by Parent and Merger Sub to the 
Company concurrently with the execution of this Agreement (the “Parent Disclosure Schedule”) (it being 
acknowledged and agreed that disclosure in any Section or Subsection of the Parent Disclosure Schedule shall be 
deemed disclosed with respect to all sections of this Agreement and all other sections or subsections of the Parent 
Disclosure Schedule to the extent that the relevance of such disclosure to such other Section or subsection is reasonably 
apparent on the face of such disclosure), Parent and Merger Sub each hereby, jointly and severally, represent and 
warrant to the Company as follows: 
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5.1     Organization and Qualification. Each of Parent and Merger Sub is a corporation, duly incorporated and validly 
existing and in good standing under the Laws of its respective jurisdiction of incorporation and each has requisite 
corporate power and authority to carry on its business as it is now being conducted, except for such failures to be in 
good standing or to have such power or authority that would not have or reasonably be expected to have, individually 
or in the aggregate, a Parent Material Adverse Effect. Parent and Merger Sub are each duly qualified to do business 
and are in good standing (with respect to jurisdictions that recognize such concept) in each jurisdiction where the 
conduct of their business requires such qualification, except where the failure to be so qualified or in good standing 
would not have or reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. 
Both Parent and Merger Sub are in compliance in all material respects with the provisions of their respective 
certificates of incorporation and bylaws (or other similar governing documents), in each case, except for violations 
which would not have or reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 
Effect. 
  
5.2     Authority. Each of Parent and Merger Sub has all requisite corporate power and authority necessary to execute 
and deliver this Agreement and, assuming the Merger is consummated in accordance with Section 251(h) of the 
DGCL, to perform (subject to the conditions contained herein) their respective obligations hereunder and to 
consummate the transactions contemplated hereby, including the Merger and the Offer. The execution and delivery 
by Parent and Merger Sub of this Agreement and the consummation by Parent and Merger Sub of the transactions 
contemplated hereby have been duly authorized by all necessary corporate action on the part of Parent or Merger Sub 
(subject to, in the case of the Merger, obtaining the vote or consent of Parent as sole stockholder of Merger Sub). 
Assuming that the Merger is consummated in accordance with Section 251(h) of the DGCL, no other corporate 
proceedings on the part of Parent or Merger Sub are necessary to adopt this Agreement or to consummate the Offer 
or the Merger. This Agreement has been duly and validly executed and delivered by each of Parent and Merger Sub 
and, assuming due and valid authorization, execution and delivery by the Company, constitutes a legally valid and 
binding obligation of each of Parent and Merger Sub, enforceable against Parent and Merger Sub in accordance with 
its terms, except as may be limited by the Enforceability Exceptions. 
  
5.3     No Conflict. None of the execution, delivery or performance of this Agreement by Parent or Merger Sub, or the 
consummation by Parent or Merger Sub of the Merger or any other transaction contemplated by this Agreement, will 
(with or without notice or lapse of time, or both) conflict with or violate any provision of the organizational or 
governing documents of Merger Sub or Parent in any material respect. Except as would not have or reasonably be 
expected to have, individually or in the aggregate, a Parent Material Adverse Effect, none of the execution, delivery 
or performance of this Agreement by Parent or Merger Sub, the consummation by Parent or Merger Sub of the Merger, 
the Offer or any other transaction contemplated by this Agreement will (with or without notice or lapse of time, or 
both) (a) assuming that all consents, approvals, authorizations and permits described in Section 5.4 have been obtained 
and all filings and notifications described in Section 5.4 have been made and any waiting periods thereunder have 
terminated or expired, and any other condition precedent to such consent, approval, authorization or waiver has been 
satisfied, conflict with or violate any Law applicable to Parent or Merger Sub or any Subsidiary of Parent or Merger 
Sub or any of their respective properties or assets or (b) to the Knowledge of Parent or Merger Sub, as applicable, 
require any consent or approval under, violate, conflict with, result in any breach of, or constitute a default under, or 
result in termination or give to others any right of termination, vesting, amendment, acceleration or cancellation of, 
any Contract to which Parent, Merger Sub or any Subsidiary of Parent or Merger Sub is a party or by which they or 
any of their respective properties or assets may be bound. 
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5.4     Required Filings and Consents. Assuming the accuracy of the representations and warranties of the Company in 
Section 4.5, none of the execution, delivery or performance of this Agreement by Parent and Merger Sub, or the 
consummation by Parent and Merger Sub of the Merger, the Offer or any other transaction contemplated by this 
Agreement, will require (with or without notice or lapse of time, or both) any consent, approval, authorization or 
permit of, or filing or registration with, or notification to, any Governmental Entity, other than (a) the filing of the 
Certificate of Merger as required by the DGCL; (b) compliance with any applicable foreign, federal or state securities 
or blue sky Laws, including pursuant to the applicable requirements of the Securities Act and the Exchange Act; (c) 
such filings as may be required under the rules and regulations of the NYSE; (d) the filing with the SEC of the Schedule 
14D-9, the Schedule TO and the Offer Documents and such other reports required in connection with the transactions 
pursuant to this Agreement under, and such other compliance with, the Exchange Act and the Securities Act and the 
rules and regulations thereunder and (e) consents, approvals, authorizations or permits of, filings, registrations with 
or notifications to, any Governmental Entity (including with respect to any Competition Laws), the failure of which 
to obtain or make would not have or reasonably be expected to have, individually or in the aggregate, a Parent Material 
Adverse Effect. 
  
5.5     Litigation. There is no Proceeding to which Parent or Merger Sub or any Subsidiary of Parent or Merger Sub is 
a party pending or, to the Knowledge of Parent or Merger Sub, as applicable, threatened that would have, individually 
or in the aggregate, a Parent Material Adverse Effect. Neither Parent nor Merger Sub nor any Subsidiary of Parent or 
Merger Sub is subject to any outstanding Order that would have, individually or in the aggregate, a Parent Material 
Adverse Effect. 
  
5.6     Schedule TO; Schedule 14D-9. The Schedule TO and the Offer Documents, when filed with the SEC, at the 
time of any amendment of or supplement thereto, at the time of any publication, distribution or dissemination thereof, 
at the time of the commencement of the Offer and at the Acceptance Time, will comply as to form in all material 
respects with the applicable requirements of the Exchange Act and all other applicable Laws and will not contain any 
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make 
the statements therein, in light of the circumstances under which they were made, not misleading; provided, however, 
that no representation or warranty is made by Parent or Merger Sub with respect to (i) statements included or 
incorporated by reference in the Schedule TO or the Offer Documents based on information supplied by or on behalf 
of the Company or any of its directors, officers, employees, Affiliates, agents or other Representatives, or (ii) any 
financial projections or forward-looking statements. None of the information provided or to be provided in writing by 
or on behalf of Parent, Merger Sub, or any of their respective Representatives for inclusion or incorporation by 
reference in the Schedule 14D-9, when filed with the SEC, at the time of any amendment of or supplement thereto, at 
the time of any publication, distribution or dissemination thereof, at the time of the commencement of the Offer and 
at the Acceptance Time, as applicable, will contain any untrue statement of a material fact or omit to state any material 
fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under which 
they were made, not misleading; provided, however, that no representation or warranty is made by Parent or Merger 
Sub with respect to statements included or incorporated by reference in the Schedule 14D-9 based on information 
supplied by or on behalf of the Company or any of its directors, officers, employees, Affiliates, agents or other 
Representatives. 
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5.7     Brokers. Other than Stephens Inc., no broker, investment banker, financial advisor or other Person is entitled to 
any brokerage, finders’, advisory or similar fee in connection with the transactions contemplated by this Agreement, 
including the Merger, based upon arrangements made by or on behalf of Parent or Merger Sub. 
  
5.8     Ownership of Company Capital Stock. None of Parent, Merger Sub or any other Affiliate or Subsidiary of Parent 
beneficially owns (as such term is used in Rule 13d-3 promulgated under the Exchange Act) any Company Common 
Shares or Company Preferred Shares or is party to any derivative or hedging arrangement, short position, borrowing 
or lending of Company Common Shares or Company Preferred Shares or other Contract or understanding, the effect 
or intent of which is to mitigate loss to, or to manage the risk or benefit from, share price changes for, or to increase 
or decrease the voting power of, Parent, Merger Sub or any other Affiliate of Parent, in each case, with respect to 
Company Common Shares or Company Preferred Shares. None of Parent, Merger Sub or any Affiliate is, or at any 
time during the last three years has been, an “interested stockholder” of the Company (as defined in Section 203 of 
the DGCL). 
  
5.9     Ownership of Merger Sub. All of the outstanding Equity Interests of Merger Sub have been duly authorized and 
validly issued and are wholly owned by Parent. Merger Sub was formed solely for purposes the Merger, the Offer, 
and the transactions contemplated by this Agreement, and, except for matters incidental to formation and execution 
and delivery of this Agreement and the performance of the transactions contemplated hereby, Merger Sub has not 
prior to the date hereof engaged in (and will not prior to the Effective Time engage in) any business or other activities 
other than those contemplated by this Agreement. 
  
5.10     Solvency. Neither Parent nor Merger Sub is entering into this Agreement with the intent to hinder, delay or 
defraud either present or future creditors. Assuming (a) that the conditions to the obligations of Parent and Merger 
Sub to consummate the Offer and the Merger have been satisfied or waived and (b) the accuracy in all material respects 
of the representations and warranties set forth in Article 4, and after giving effect to the transactions contemplated by 
this Agreement and the payment of all amounts required to be paid in connection with the consummation of the 
transactions contemplated by this Agreement, including the aggregate Offer Price and Merger Consideration, any 
repayment or refinancing of debt contemplated in this Agreement and payment of all related fees and expenses of 
Parent and Merger Sub, the Surviving Corporation will be Solvent as of immediately after the consummation of the 
transactions contemplated by this Agreement. For purposes of this Section 5.10, the term “Solvent” with respect to 
the Surviving Corporation means that, as of any date of determination, (a) the amount of the fair value of the assets of 
the Surviving Corporation and its Subsidiaries, taken as a whole, at a fair valuation, exceeds, as of such date, the value 
of all liabilities of the Surviving Corporation and its Subsidiaries, taken as a whole, including contingent and other 
liabilities, as of such date, as such quoted terms are generally determined in accordance with the applicable Laws 
governing determinations of the solvency of debtors; (b) the present fair saleable value of the assets of the Surviving 
Corporation and its Subsidiaries, taken as a whole, exceeds, as of such date, the value of all probable liabilities of the 
Surviving Corporation and its Subsidiaries, taken as a whole, including contingent and other liabilities, as such debts 
and other liabilities become absolute and matured; (c) the Surviving Corporation will not have, as of such date, an 
unreasonably small amount of capital for the operation of the business in which it is engaged or proposed to be engaged 
by Parent following such date; and (d) the Surviving Corporation will be able to pay its liabilities, including contingent 
and other liabilities, as they mature. 
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5.11     Absence of Certain Arrangements. As of the date of this Agreement, other than this Agreement and the Tender 
and Support Agreements, neither Parent or Merger Sub nor any of their respective Affiliates is a party to any Contract, 
or has authorized, made or entered into or committed or agreed to enter into, any formal or informal arrangements or 
other understandings (whether or not binding) with any stockholder, director, officer, employee or other Affiliate of 
the Company or any of its Subsidiaries (a) relating to (i) this Agreement, the Merger or the Offer or (ii) the Surviving 
Corporation or any of its Subsidiaries, businesses or operations (including as to continuing employment) from and 
after the Effective Time; or (b) pursuant to which any (i) such holder of Company Common Shares would be entitled 
to receive consideration of a different amount nature than the Offer Price or Merger Consideration in respect of such 
holder’s Company Common Shares, (ii) such holder of Company Common Shares has agreed to tender its Company 
Common Shares in the Offer or vote against any Superior Company Proposal or (iii) such stockholder, director, officer, 
employee or other Affiliate of the Company has agreed to provide, directly or indirectly, equity investment to Parent, 
Merger Sub or the Company to finance any portion of the Merger. 
  
5.12     Financing. 
  

(a)     As of the date of this Agreement, Parent has provided to the Company true, correct and complete copies, 
dated as of the date of this Agreement, of (i) the Equity Commitment Letters from the Investors, pursuant to which 
the Investors have, severally (and not jointly) committed to provide, subject only to the terms and conditions contained 
therein, funds equal to the applicable portion of the Required Amount set forth therein (the “Equity Financing”), and 
(ii) the Debt Commitment Letter from the Debt Financing Sources party thereto (together with the Equity Commitment 
Letters, the “Financing Letters”) pursuant to which such Debt Financing Sources have committed to provide, subject 
only to the terms and conditions therein, the applicable portion of the Required Amount set forth therein, which 
amounts together with the amounts contemplated by the Equity Commitment Letters shall equal the Required Amount 
(the debt financing contemplated by the Debt Commitment Letter being collectively referred to as the “Debt 
Financing”; and, together with the Equity Financing, the “Financing”). As of the date of this Agreement, there are no 
other side letters or agreements to which Parent or Merger Sub is a party relating to the Financing, other than as 
expressly set forth in the Financing Letters. As of the date of this Agreement, (A) each Financing Letter, in the form 
provided to the Company, (i) is in full force and effect, (ii) has not been amended, withdrawn, supplemented, 
terminated, rescinded or modified (and no waiver of any provision thereof has been granted) and, to the Knowledge 
of Parent or Merger Sub, as applicable, no such amendment, withdrawal, supplement, termination, rescission or 
modification is contemplated, and (iii) is a legal, valid and binding obligation of each of Parent, Merger Sub, the 
Investors and, to the Knowledge of Parent, the applicable Debt Financing Sources, as applicable, is in full force and 
effect, and is enforceable in accordance with the terms thereof against Parent, Merger Sub, the Investors and, to the 
Knowledge of Parent, the applicable Debt Financing Sources, subject, in each case, to the Enforceability Exceptions. 
As of the date of this Agreement, no event has occurred which would reasonably be expected to result in any breach 
of or constitute a default under (or an event which with notice or lapse of time or both would result in any breach of 
or constitute a default under) or reasonably be expected to result in a failure to satisfy a condition precedent, in each 
case, on the part of Parent, Merger Sub, the Investors and the applicable Debt Financing Sources, as applicable, or 
would reasonably be expected to permit any party to such Financing Letter to terminate, or to not make the initial 
funding in an amount required to satisfy the applicable portion of the Required Amount under such Financing Letter. 
As of the date of this Agreement, assuming the conditions set forth in Annex A and Article 7 have been satisfied (other 
than those conditions that by their terms are to be satisfied as of immediately prior to the Expiration Time or the 
Closing, as applicable, but subject to such conditions being able to be satisfied) or waived by the Closing, neither 
Parent nor Merger Sub believes, to their reasonable understanding, that any of the conditions to the Debt Financing 
will not be satisfied or that (subject to the satisfaction of such conditions) the full amount of the Debt Financing 
contemplated by the Debt Commitment Letter to be funded pursuant to the terms thereof will not be available to Parent 
or Merger Sub so as to enable Parent or Merger Sub to comply with their respective obligations pursuant to Section 
1.1(e), Section 3.2 and Section 3.4. Each of Parent and Merger Sub, as applicable, has fully paid, or caused to be fully 
paid, any and all commitment fees or other fees to the extent required to be paid on or prior to the date hereof in 
connection with the Financing. 
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(b)     Parent and Merger Sub’s cash on hand plus the aggregate proceeds contemplated by the Financing 

Letters, taken together, will be sufficient for Parent and Merger Sub to pay the amounts due from Parent or Merger 
Sub to consummate the transactions contemplated by this Agreement, including (i) paying the aggregate Offer Price 
and Merger Consideration and any other amounts required to be paid by Parent or Merger Sub in connection with the 
consummation of the transactions contemplated hereby (whether payable before, at or after the Closing Date, and 
including any fees and expenses of or payable by Parent or Merger Sub on the Closing Date in connection with the 
transactions contemplated hereby) (such amount, the “Required Amount”); (ii) paying all related reasonable and 
documented fees, costs and expenses incurred by Parent and Merger Sub in connection with the transactions 
contemplated hereby; and (iii) satisfying all of their other respective obligations under this Agreement and any 
ancillary document or agreement delivered in connection herewith or therewith ((i), (ii) and (iii), collectively, the 
“Financing Purposes”). 

  
(c)     As of the date of this Agreement, each Financing Letter contains all of the conditions precedent to the 

obligations of the Investors and the applicable Debt Financing Sources to make the applicable portion of the Required 
Amount available to Parent and Merger Sub on the terms set forth therein. 

  
(d)     The Equity Commitment Letters provide, and will continue to provide, that the Company is an express 

third-party beneficiary of such Equity Commitment Letters, and the Company is (on its own behalf and on behalf of 
the Company Stockholders) entitled to enforce, directly or indirectly, such Equity Commitment Letters in accordance 
with their terms against the Investors. 
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(e)     Parent and Merger Sub each acknowledge and agree that Parent and Merger Sub’s obligation to 

consummate the transactions contemplated by this Agreement is not in any way contingent upon or otherwise subject 
to Parent and Merger Sub’s consummation of any financing arrangements (including the Equity Financing or the Debt 
Financing), Parent and Merger Sub’s obtaining of any financing or the availability, grant, provision or extension of 
any financing to Parent and Merger Sub. 

  
(f)     Concurrently with the execution of this Agreement, Parent has delivered to the Company a true, correct 

and complete copy of the duly executed limited guarantee of the Guarantor, dated as of the date of this Agreement, in 
favor of the Company in respect of Parent’s obligations to pay the Parent Termination Fee and Parent’s and Merger 
Sub’s other payment or reimbursement obligations specified therein, up to the aggregate amount specified therein (the 
“Limited Guarantee”). The Limited Guarantee is (a) a legal, valid and binding obligation of the Guarantor, (b) 
enforceable against the Guarantor in accordance with its terms, and (c) in full force and effect. As of the date hereof, 
no event has occurred which, with or without notice, lapse of time or both, would or would reasonably be expected to 
constitute a default or breach on the part of the Guarantor under the Limited Guarantee. 

  
5.13     No Other Representations or Warranties. Except for the representations and warranties contained in this Article 
5, none of Parent, Merger Sub or any of their respective Representatives or Affiliates or any other Person on behalf of 
such Persons makes any express or implied representation or warranty with respect to them or with respect to any 
other information provided to the Company in connection with the transactions contemplated hereby. Parent and 
Merger Sub (on their own behalf and on behalf of their respective Affiliates and each of their respective 
Representatives) each acknowledges and agrees that, except for the representations and warranties expressly set forth 
in Article 4 of this Agreement (as qualified by the Company Disclosure Schedule), (a) neither the Company, its 
Subsidiaries nor any of their respective Affiliates or Representatives makes, or has made, any representations or 
warranties relating to itself or its business or otherwise in connection with the Merger or the Offer, the other matters 
contemplated by this Agreement and the entry into this Agreement by the parties hereto, and none of Parent, Merger 
Sub, their Affiliates and their respective Representatives are relying on or has relied on any representation or warranty 
of the Company or any of its Subsidiaries except for those expressly set forth in Article 4 of this Agreement; (b) no 
Person has been authorized by the Company or any of its Subsidiaries to make any representation or warranty relating 
to the Company or any of its Subsidiaries or their businesses or otherwise in connection with the Merger or the Offer, 
and if made, such representation or warranty must not be relied upon by Parent or Merger Sub as having been 
authorized by such party; and (c) any estimates, projections, predictions, data, financial information, memoranda, 
presentations or any other materials or information provided, addressed or otherwise made available to Parent, Merger 
Sub or any of their Representatives are not and shall not be deemed to be or include representations or warranties of 
the Company or any of its Subsidiaries (and no such representation or warranty has been made or relied on with respect 
thereto) unless and only to the extent any such materials or information is the subject of any express representation or 
warranty set forth in Article 4 of this Agreement (as qualified by the Company Disclosure Schedule). 
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ARTICLE 6 

COVENANTS 
  

6.1     Conduct of Business by the Company and Parent Pending the Closing. 
  

(a)     The Company agrees that, between the date of this Agreement and the earlier of the Effective Time and 
the valid termination of this Agreement in accordance with Article 8, except as set forth in Section 6.1(a) of the 
Company Disclosure Schedule, as required by applicable Law or as expressly required by this Agreement, or otherwise 
with the prior written consent of Parent, the Company will, and will cause each Company Subsidiary to, (1) conduct 
its operations in all material respects in the ordinary course of business, consistent with past practice; (2) use its 
commercially reasonable efforts to maintain and preserve substantially intact its business organization; (3) use its 
commercially reasonable efforts to preserve its relationships with key employees, customers, suppliers, vendors, 
contractors, lessors, lessees and others having significant business dealings with the Company or any of the Company 
Subsidiaries and (4) comply in all material respects with applicable Law. 

  
(b)     Notwithstanding the foregoing, except (x) as set forth in Section 6.1(b) of the Company Disclosure 

Schedule, (y) as required or prohibited by applicable Law or (z) as expressly required by this Agreement, or otherwise 
with the prior written consent of Parent, the Company shall not, and shall not permit any Company Subsidiary to, 
between the date of this Agreement and the earlier of the Effective Time and the valid termination of this Agreement 
in accordance with Article 8: 

  
(i)     amend, modify, waive, rescind or otherwise change the Company Charter or the Company 

Bylaws or the comparable organizational and governance documents of any Company Subsidiary; 
  
(ii)     issue, sell, pledge, split, dispose of, grant, transfer or encumber any shares of capital stock of, 

or other Equity Interests in, the Company or any Company Subsidiary, or any rights based on the value of any such 
Equity Interests (except for transactions between the Company and any wholly owned Company Subsidiaries or 
between wholly owned Company Subsidiaries), other than the vesting or settlement of Company Equity Awards 
outstanding as of the date hereof or granted after the date hereof and not in violation of this Agreement, in each case, 
in accordance with the terms of the applicable Company Equity Plan and award agreements thereunder; 

  
(iii)     except in the ordinary course of business consistent with past practice, directly or indirectly, 

sell, lease, license, sell and leaseback, abandon, mortgage or otherwise encumber or dispose of or subject to any Lien 
(other than any Permitted Lien or any Lien of the type contemplated pursuant to Section 6.1(b)(ix)(A)(ii)) in whole or 
in part any of its properties, assets (other than any Intellectual Property) or rights or any interest therein (in each case, 
other than for any sale, lease, license, sale and leaseback, abandonment (other than with respect to terminations of 
Mineral Interests based on the expiration thereof without any affirmative action by the Company or any Affiliates of 
Company), mortgage or other encumbrance or disposal that would be immaterial to the Company); provided, that the 
foregoing does not restrict (A) any such transaction between or among the Company and any wholly owned Company 
Subsidiaries (or between or among any such Subsidiaries), or (B) any such transaction pursuant to requirements of 
Contracts of the Company or any of its Subsidiaries that are in existence of the date hereof and on the terms in effect 
on the date hereof that have been made available to Parent; 
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(iv)     sell, lease, license, sublicense, assign, transfer, abandon, allow to lapse or expire, or otherwise 

dispose of, or grant a third Person any rights under or with respect to, any Company Intellectual Property (other than 
non-exclusive licenses granted to customers in the ordinary course of business or with respect to immaterial or obsolete 
Intellectual Property) or disclose any material Trade Secrets of the Company or any Company Subsidiary to any other 
Person (other than in the ordinary course of business to a Person bound by adequate confidentiality obligations); 

  
(v)     authorize, declare, set aside, make or pay any dividend or other distribution (whether payable 

in cash, stock, property or a combination thereof) with respect to any of its capital stock or other Equity Interests (other 
than dividends paid by a wholly owned Company Subsidiary to the Company or another wholly owned Company 
Subsidiary), other than regular quarterly cash dividends with customary record and payment dates on the Company 
Common Shares not in excess of $0.04 per Company Common Share; 

  
(vi)     reclassify, combine, split, subdivide or make any similar change or amend the terms of, or 

redeem, purchase or otherwise acquire, directly or indirectly, any of the Company’s capital stock or other Equity 
Interests or the Equity Interests of any Company Subsidiary, except (A) the withholding or disposition of Company 
Common Shares to satisfy withholding Tax obligations with respect to Company Equity Awards in accordance with 
the terms of the applicable Company Equity Plan and the award agreements evidencing such Company Equity Awards, 
(B) upon the forfeiture of outstanding Company Equity Awards or (C) cash dividends paid to the Company or any 
wholly owned Company Subsidiaries by a wholly owned Company Subsidiary with regard to its capital stock or other 
Equity Interests; 

  
(vii)     merge, amalgamate or consolidate the Company or any Company Subsidiary with any Person 

or adopt a plan of complete or partial liquidation or resolutions providing for a complete or partial liquidation, 
dissolution, restructuring, recapitalization or other reorganization of the Company or any Company Subsidiary, other 
than transactions solely between or among any such Company Subsidiaries; 

  
(viii)     acquire (including by merger, amalgamation, consolidation or acquisition of stock or assets) 

any Equity Interest in any Person or the assets of any Person or business, or make any loan, advance or capital 
contribution to, or investment in, any Person or business in each case in an amount in excess of $100,000 in the 
aggregate; 

  
(ix)     (A) incur any Indebtedness or issue any debt securities or assume or guarantee the obligations 

in respect of Indebtedness for borrowed money or debt securities of any Person or enter into any “keep well” or other 
agreement to maintain any financial statement condition of another Person, except for (i) transactions solely between 
the Company and any wholly owned Company Subsidiary or between wholly owned Company Subsidiaries or (ii) 
letters of credit that are cash collateralized solely by the Company Credit Facility in an amount not to exceed $500,000 
in the aggregate, surety bonds and similar instruments issued in the ordinary course of the Company’s business 
consistent with past practice, including the pledging of cash or other security as may be required by the issuer in 
connection therewith, (B) incur any Indebtedness or issue any letters of credit under the Company Credit Facility or 
(C) make any loans or capital contributions to, or investments in, any other Person, other than to any wholly owned 
Company Subsidiary; 
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(x)     (A) enter into any Contract (other than a Benefit Plan or a Contract that would be a Benefit 

Plan if in effect on the date of this Agreement) that includes a change of control or similar provision that would require 
any payment in an amount in excess of $50,000 to or would give rise to any material rights (including termination 
rights) of the other party or parties thereto as a result of the consummation of the Merger or the other transactions 
contemplated by this Agreement or that would reasonably be expected to require any payment in excess of $50,000 
to or would give rise to any material rights (including termination rights) of the other party or parties if a change of 
control of Parent were to occur immediately following consummation of the Merger; (B) enter into any Contract that 
would have been a Company Material Contract or a Company Real Property Lease if in effect as of the date hereof, 
other than in the ordinary course of business, or (C) modify or amend in a manner adverse to the Company, cancel or 
terminate or waive, release or assign any rights or claims with respect to, any Company Material Contract or Company 
Real Property Lease; 

  
(xi)     except as required by any Benefit Plan as in effect on the date of this Agreement, (A) increase 

the compensation or benefits of any Company Employee whose annual base salary or wage rate exceeds $150,000, 
except for increases in annual salary or wage rate in the ordinary course of business consistent with past practice for 
Company Employees who are not executive officers that do not exceed 3% individually or 5% in the aggregate; (B) 
adopt or provide any new rights to severance, change of control, retention or termination pay to any Company 
Employee; (C) establish, adopt, enter into, amend in any material respect or terminate any Benefit Plan or any Labor 
Agreement; (D) grant any Company Equity Awards, or amend or modify the terms of any outstanding awards under 
any Company Equity Plan; (E) take any action to amend or waive any performance or vesting criteria or accelerate 
the vesting, lapse of restrictions, payment, exercisability or funding under any Benefit Plan; or (F) hire or terminate 
(other than for cause or due to death or disability) any Company Employee or independent contractor (who is a natural 
Person) whose annual base salary or wage rate exceeds $150,000; 

  
(xii)     make any material change in financial accounting policies, practices, principles, methods or 

procedures, other than as required by GAAP or Regulation S-X promulgated under the Exchange Act or other 
applicable rules and regulations of the SEC or Law including any interpretations thereof or any changes to any of the 
foregoing; 

  
(xiii)     (A) make, revoke or change any material Tax election or adopt or change any material 

method of Tax accounting; (B) file any material amended Tax Return; (C) settle or compromise any claim relating to 
a material amount of Taxes of the Company or any Company Subsidiary; (D) agree to an extension or waiver of the 
statute of limitations with respect to any claim or assessment with respect to material Taxes (other than such extension 
that arises solely as a result of an extension of time to file a Tax Return obtained in the ordinary course of business); 
(E) enter into any “closing agreement” within the meaning of in Section 7121 of the Code (or any analogous provision 
of state, local or foreign Law), Tax allocation agreement or Tax sharing agreement (other than any commercial 
agreement entered into in the ordinary course of business that does not related primarily to Taxes) relating to a material 
amount of Taxes; or (F) surrender any right to claim a refund, offset, credit, or other reduction in a material Tax 
liability; 
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(xiv)     waive, release, assign, settle or compromise any claims, liabilities or obligations arising out 

of, related to or in connection with litigation (other than litigation arising in connection with this Agreement or the 
transactions contemplated hereby, which is governed by Section 6.11) or other Proceedings other than settlements of, 
or compromises for, any such litigation or other Proceedings (A) funded, subject to payment of a deductible or self-
insured retention not to exceed $250,000, solely by insurance coverage maintained by the Company or the Company 
Subsidiaries or (B) for less than $500,000 (net of any insurance coverage maintained by the Company or the Company 
Subsidiaries) in the aggregate, in each case that would not grant any material injunctive or equitable relief or impose 
any material restrictions or changes on the business or operations of the Company or any Company Subsidiary and 
without any admission of wrongdoing or liability on the Company or Parent or any of their respective Subsidiaries; 

  
(xv)     make any capital expenditures in excess of $50,000 in the aggregate per fiscal quarter; 
  
(xvi)     enter into any Contract or transaction between the Company or any of its Subsidiaries, on 

the one hand, and any Affiliate or director or officer of the Company on the other hand, or enter into any other Contract 
or transaction with any other Person, in each case, that would be required to be reported by the Company pursuant to 
Item 404 of Regulation S-K under the Exchange Act; 

  
(xvii)     make any loans, advances or capital contributions (other than advances in the ordinary 

course of business consistent with past practice for travel and other normal business expenses or any advancement of 
expenses under the Company Charter or Company Bylaws or equivalent governing documents of any Company 
Subsidiary) to stockholders, directors, officers or employees of the Company; 

  
(xviii)    commence any new line of business in which it is not engaged on the date of this Agreement 

or discontinue any existing line of business; 
  
(xix)     fail to maintain, cancel or materially change coverage under, in a manner materially 

detrimental to the Company or any of the Company Subsidiaries, any Insurance Policy maintained with respect to the 
Company and the Company Subsidiaries and their assets and properties; 

  
(xx)     enter into, adopt or authorize the adoption of any stockholder rights agreement, “poison pill” 

or similar antitakeover agreement or plan; 
  
(xxi)     enter into any Contract or arrangement that would have been a Company Advisor Agreement 

if in effect as of the date hereof or amend any of the Company Advisor Agreements in a manner that would result in 
the total fees owed thereunder by the Company being increased; or 
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(xxii)     authorize, agree or commit, in writing or otherwise, to do any of the foregoing. 
  

(c)     If the Company or any of its Subsidiaries desires to take an action that would be prohibited pursuant to 
the foregoing Section 6.1(a) or (b) without the written consent of Parent, prior to taking such action, the Company 
may request such written consent by sending a written request to the representative of Parent listed on Section 6.1(c) 
of the Company Disclosure Schedule. 

  
6.2     Access to Information; Confidentiality. 
  

(a)     From the date of this Agreement to the earlier of the Effective Time and the termination of this 
Agreement in accordance with Article 8, the Company shall, and shall cause the Company Subsidiaries to (i) provide 
to Parent and Merger Sub and their respective Representatives reasonable access, during normal business hours in 
such a manner as not to interfere unreasonably with the operation of any business conducted by the Company and the 
Company Subsidiaries, and upon reasonable prior written notice to the Company, to the officers, employees, 
properties, Company Permits, offices and other facilities of the Company and the Company Subsidiaries and to the 
books and records thereof and (ii) use reasonable best efforts to furnish to Parent and Merger Sub and their respective 
Representatives, during normal business hours upon prior reasonable notice such information concerning the business, 
properties, Contracts, Company Permits, personnel, books and records (including Tax records), assets and liabilities 
of the Company and the Company Subsidiaries as Parent or Parent’s Representatives may reasonably request; 
provided that the Company shall not be required to (or to cause any Company Subsidiary to) afford such access or 
furnish such information to the extent that the Company believes, in its reasonable good faith judgment, that doing so 
would (A) result in the loss of attorney-client, work product or other privilege, (B) result in the disclosure of any Trade 
Secrets of Third Parties or violate any obligations of the Company or any Company Subsidiary with respect to 
confidentiality to any Third Party, or otherwise breach, contravene or violate any such effective Contract to which the 
Company or any Company Subsidiary is a party, or (C) violate any applicable Law (including Competition Laws); 
provided, that the Company shall give notice to Parent of the fact that it is withholding such information or documents 
and thereafter the Company shall reasonably cooperate with Parent to, and use its reasonable best efforts to, cause 
such information (or portions of such information) to be provided in a manner that would not violate the foregoing. 
Any access to the properties of the Company or any of its Subsidiaries or investigations conducted by Parent or Merger 
Sub pursuant to this Section 6.2 (1) shall be conducted in a manner that does not unreasonably interfere with the 
conduct of the business of the Company or any Company Subsidiaries or create a reasonably likely risk of damage or 
destruction to any property or assets of the Company or any Company Subsidiaries, (2) shall be subject to the 
Company’s reasonable security measures and insurance requirements, and (3) shall not include the right to perform 
invasive testing without the Company’s prior written consent, in its sole discretion. Nothing in this Section 6.2 shall 
be construed to require the Company, any of its Subsidiaries or any Representatives of any of the foregoing to prepare 
any reports, analyses, appraisals or opinions. 

  
(b)     Each of Parent and Merger Sub hereby agrees that all information provided to it or any of their 

Representatives in connection with this Agreement and the consummation of the transactions contemplated hereby 
shall be deemed to be “Confidential Information,” as such term is used in, and shall be treated in accordance with, the 
confidentiality agreement, dated as of January 23, 2025 between the Company and WhiteHawk – Equity Holdings, 
LP (the “Confidentiality Agreement”). 
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6.3     No Solicitation by the Company. 
  

(a)     Subject to the other provisions of this Section 6.3, from and after the date hereof until the Effective 
Time or, if earlier, the termination of this Agreement pursuant to Article 8, and except as otherwise expressly permitted 
by this Agreement, the Company, the Company Subsidiaries, their respective directors and officers, and the 
Company’s financial advisors shall not, and shall cause their other Representatives (acting on behalf of the Company 
or the Company Subsidiaries, as applicable) not to, directly or indirectly, (i) initiate, solicit, knowingly facilitate or 
knowingly encourage any inquiries, proposal or offer that constitutes a Company Acquisition Proposal or that could 
be reasonably expected to lead to a Company Acquisition Proposal or enter into, continue or otherwise participate or 
engage in any discussions or negotiations with respect thereto (including by furnishing any non-public information 
relating to the Company or the Company Subsidiaries); (ii) approve, endorse or recommend, or publicly propose to 
approve, endorse or recommend, any Company Acquisition Proposal; (iii) enter into any agreement in principle, 
merger agreement, acquisition agreement, letter of intent or other similar agreement or arrangement relating to any 
Company Acquisition Proposal; or (iv) authorize any of, or commit, resolve or agree to do any of the foregoing. 
Subject to the other provisions of this Section 6.3, promptly (and in any event within 24 hours) following the execution 
of this Agreement, the Company shall, and shall cause the Company Subsidiaries and the Company’s Representatives 
(on behalf of the Company or the Company Subsidiaries) to, (A) cease any discussion or negotiation with any Persons 
(other than Parent and its Affiliates and Representatives on its behalf) by the Company, the Company Subsidiaries or 
any of the Company’s Representatives with respect to any Company Acquisition Proposal, and (B) terminate access 
by any Third Party to any physical or electronic data room maintained by or on behalf of the Company and use their 
respective reasonable best efforts to cause any such Third Party (or its agents or advisors) in possession of non-public 
information in respect of the Company or any of the Company Subsidiaries that was furnished by or on behalf of the 
Company and the Company Subsidiaries to return or destroy (and confirm destruction of) all such information. 
Notwithstanding anything to the contrary contained in this Section 6.3(a), the Company and the Company’s 
Representatives may inform any Third Party that has made a Company Acquisition Proposal or an inquiry, proposal 
or offer that could reasonably be expected to lead to a Company Acquisition Proposal of the provisions of this Section 
6.3. Without limiting the foregoing, it is understood that any action taken by any Company Subsidiary or any of the 
Company’s Representatives that would constitute a breach of this Section 6.3 if taken by the Company, shall constitute 
a breach by the Company of this Section 6.3. 

  
(b)     Notwithstanding anything to the contrary contained in Section 6.3(a), if, at any time following the date 

hereof and prior to the Effective Time, (i) the Company receives a bona fide written Company Acquisition Proposal 
from a Third Party, which Company Acquisition Proposal was made or renewed on or after the date of this Agreement 
that did not result from a breach (other than a de minimis breach) of the obligations set forth in Section 6.3(a) and (ii) 
the Company Board determines in good faith, after consultation with its financial advisors and outside counsel, that 
such Company Acquisition Proposal constitutes or could reasonably be expected to lead to a Superior Company 
Proposal and that failure to take the following action would be inconsistent with the directors’ fiduciary duties under 
applicable Law, then the Company may enter into an Acceptable Confidentiality Agreement with and, following entry 
into such Acceptable Confidentiality Agreement and providing such Acceptable Confidentiality Agreement to Parent, 
(A) furnish information with respect to the Company and the Company Subsidiaries (including nonpublic information) 
to the Third Party making such Company Acquisition Proposal or its Representatives, and (B) participate in 
discussions or negotiations with such Third Party making such Company Acquisition Proposal and its Representatives 
regarding such Company Acquisition Proposal (subject to the notification and other requirements of Section 6.3(c)); 
provided that the Company shall provide to Parent any nonpublic information concerning the Company or the 
Company Subsidiaries provided or made available to such other Person that was not previously provided or made 
available to Parent concurrently with the provision of such information to such other Person. 
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(c)     The Company shall promptly (and in any event within 24 hours after receipt by the Company) notify 

Parent in writing in the event that the Company receives any Company Acquisition Proposal or inquiry, proposal or 
offer that could be reasonably expected to lead to a Company Acquisition Proposal, which notice shall include the 
material terms and conditions of such Company Acquisition Proposal, inquiry, proposal or offer, including the identity 
of the counterparty and copies of any material documentation and other written materials (or, where such Company 
Acquisition Proposal, inquiry, proposal or offer is not in writing, a summary of the material terms and conditions of 
such Company Acquisition Proposal, inquiry, proposal or offer). Thereafter, the Company shall keep Parent informed 
on a prompt basis of the status and material details (including amendments or proposed amendments) of any such 
Company Acquisition Proposal, inquiry, proposal or offer (including providing copies of any written documentation 
material relating to such Company Acquisition Proposal, inquiry, proposal or offer, including relating to the financing 
thereof). 

  
(d)     The Company Board shall not effect a Company Change of Board Recommendation except as provided 

in Section 6.3(e) or Section 6.3(f) (or, in the case Section 6.3(e), terminate this Agreement pursuant to Section 8.1(e)). 
  
(e)     Notwithstanding anything to the contrary contained in Section 6.3(a), if (i) the Company has received 

a bona fide written Company Acquisition Proposal that has not been withdrawn and did not result from a breach (other 
than a de minimis breach) of the obligations set forth in Section 6.3, (ii) the Company Board determines in good faith, 
after consultation with outside counsel and its financial advisors, (A) that such Company Acquisition Proposal 
constitutes a Superior Company Proposal and (B) in light of such Superior Company Proposal, and absent any further 
revisions to the terms and conditions of this Agreement, that the failure to take the actions set forth in clauses (x) or 
(y) below would be inconsistent with the directors’ fiduciary duties under applicable Law, (iii) the Company shall 
have provided (the “Company Notice”) to Parent at least five Business Days’ prior written notice (such period, the 
“Company Notice Period”) of the Company’s intention to take such action, which Company Notice shall specify the 
material terms and conditions of such Company Acquisition Proposal (and include a copy of the most current proposed 
transaction agreement to be entered into in respect of such Company Acquisition Proposal) and state that the Company 
Board has determined in good faith, after consultation with its financial advisors and outside counsel, that failure to 
take the actions set forth in clauses (x) or (y) below would be inconsistent with the directors’ fiduciary duties under 
applicable Law, and that the Company Board intends to effect a Company Change of Board Recommendation or, if 
applicable, terminate this Agreement pursuant to Section 8.1(e) absent revisions to the terms and conditions of this 
Agreement that would cause such Company Acquisition Proposal to cease to constitute a Superior Company Proposal; 
(iv) during the Company Notice Period, if requested by Parent, the Company shall have, and shall have caused its 
legal and financial advisors to, engaged or engage, as applicable, in good faith negotiations with Parent regarding any 
adjustment or amendment to this Agreement or any other agreement proposed in writing by Parent with the objective 
of causing such Company Acquisition Proposal to cease to constitute a Superior Company Proposal (it being 
understood that any material revision to the terms of a Superior Company Proposal, including any revision in price, 
shall cause the Company Notice Period to be extended to ensure that at least three Business Days remain in the 
Company Notice Period subsequent to the time the Company notifies Parent of any such material revision, and that 
the Company Notice Period may be extended multiple times) (for the avoidance of doubt, the intent and purpose of 
such negotiations is to amend this Agreement in such a manner that obviates the need for the actions set forth in 
clauses (x) or (y) below), (v) the Company Board has considered in good faith any revisions to the terms of this 
Agreement proposed by Parent as a result of the negotiations required by clause (iv) or otherwise; and (vi) at the end 
of the Company Notice Period, such Company Acquisition Proposal has not been withdrawn, and the Company Board 
reaffirms in good faith after consultation with its financial advisors and outside counsel that such Company 
Acquisition Proposal continues to constitute a Superior Company Proposal (taking into account any changes to this 
Agreement proposed by Parent as a result of the negotiations required by clause (iv) or otherwise) such that the 
Company Board’s failure to take the actions set forth in clauses (x) or (y) below would be inconsistent with the 
directors’ fiduciary duties under applicable Law, the Company Board may at any time prior to the Acceptance Time, 
(x) effect a Company Change of Board Recommendation with respect to such Superior Company Proposal or (y) 
terminate this Agreement to concurrently enter into a definitive agreement with respect to such Superior Company 
Proposal in accordance with Section 8.1(e), and, in the case of clause (y), provided, that the Company pays, or causes 



to be paid, to Parent the Company Termination Fee payable pursuant to Section 8.3(a) prior to or concurrently with 
such termination. 
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(f)     Notwithstanding anything to the contrary contained in Section 6.3(a), the Company Board may, at any 

time prior to the Acceptance Time, effect a Company Change of Board Recommendation in response to a Company 
Intervening Event if (i) the Company has provided to Parent written notice, at least five Business Days prior to any 
meeting of the Company Board at which the Company Board will consider whether such Company Intervening Event 
requires the Company Board to take such action, specifying the date and time of such meeting and the reasons for 
holding such meeting, including a reasonably detailed description of facts relating to the underlying Company 
Intervening Event; (ii) the Company Board has determined in good faith, after consultation with its financial advisors 
and outside counsel, that the failure to effect a Company Change of Board Recommendation absent any revision to 
the terms and conditions of this Agreement would be inconsistent with the directors’ fiduciary duties under applicable 
Law; (iii) following such meeting, the Company provides to Parent written notice (a “Notice of Intervening Event”) 
to the effect that the Company Board has determined in good faith, after consultation with its financial advisors and 
outside counsel, that the Company Board proposes to effect a Company Change of Board Recommendation absent 
any revision to the terms and conditions of this Agreement; (iv) during the period from the time the Notice of 
Intervening Event is provided until the end of the fifth Business Day thereafter (such period, the “Notice of Intervening 
Event Period”) (it being understood and agreed that each material development with respect to a Company Intervening 
Event shall cause the Notice of Intervening Event period to be extended to ensure that at least three Business Days 
remain in the Notice of Intervening Event Period subsequent to the time the Company notifies Parent of any such 
material development, and that the Notice of Intervening Event Period may be extended multiple times), if requested 
by Parent, the Company shall have, and shall have caused its legal and financial advisors to, engaged or engage, as 
applicable, in good faith negotiations with Parent regarding any amendments to this Agreement proposed by Parent 
(for the avoidance of doubt, the intent and purpose of such negotiations is to amend this Agreement in such a manner 
that obviates the need for such Company Change of Board Recommendation); (v) the Company Board has considered 
in good faith any revisions to the terms of this Agreement proposed by Parent as a result of the negotiations required 
by clause (iv) or otherwise and (vi) the Company Board has determined in good faith (taking into account any changes 
to the terms of this Agreement proposed by Parent as a result of the negotiations required by clause (iv) or otherwise), 
after consultation with its financial advisors and outside counsel, that the failure to make a Company Change of Board 
Recommendation in response to such Company Intervening Event would be inconsistent with the directors’ fiduciary 
duties under applicable Law. 
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(g)     Nothing contained in this Agreement shall prohibit the Company or the Company Board from (i) taking 

and disclosing to the stockholders of the Company a position contemplated by Rule 14e-2(a) promulgated under the 
Exchange Act, and complying with Rule 14d-9 promulgated under the Exchange Act and Item 1012(a) of Regulation 
M-A promulgated under the Exchange Act; (ii) making any legally required disclosure to the Company Stockholders 
or (iii) making a “stop, look and listen” statement (or substantially similar communication) pending disclosure of its 
position, as contemplated by Rules 14d-9 and 14e-2(a) promulgated under the Exchange Act, provided, that such 
statement will constitute a Company Change of Board Recommendation if the Company Board fails to expressly and 
publicly reaffirm the Company Board Recommendation in such disclosure or communication. 

  
6.4     Efforts. 
  

(a)     Each of the Company, Parent and Merger Sub shall use its respective reasonable best efforts to, subject 
to the terms and conditions of this Section 6.4, (i) take, or cause to be taken, all appropriate action and do, or cause to 
be done, and to assist and cooperate with the other parties hereto in doing, all things necessary, proper or advisable 
under applicable Law or otherwise to consummate and make effective the Merger, the Offer and the other transactions 
contemplated by this Agreement as promptly as practicable; (ii) take all such actions (if any) as may be required to 
cause the expiration of the notice periods under Competition Laws with respect to such transactions as promptly as 
practicable after the execution of this Agreement; (iii) (I) obtain as promptly as practicable (A) from any Governmental 
Entity any and all consents, notices, licenses, permits, waivers, approvals, authorizations, orders, registrations, rulings 
and clearances required to be obtained by Parent, Merger Sub or the Company, or any of their respective Subsidiaries, 
to effect the Closing as promptly as practicable, and in any event not later than three Business Days prior to the Outside 
Date, and to avoid any action or proceeding by any Governmental Entity or any other Person, in connection with the 
authorization, execution and delivery of this Agreement and the consummation of the transactions contemplated 
hereby, including the Merger and the Offer, and (B) from any Third Party any and all consents, notices, licenses, 
permits, waivers, approvals, authorizations and registrations that are required to be obtained or made by Parent, Merger 
Sub or the Company, or any of their respective Subsidiaries, in connection with the transactions contemplated by this 
Agreement, and in the case of this clause (B), only to the extent that Parent, Merger Sub and the Company reasonably 
determine, after consultation and cooperation with one another, that such consent or notice should be obtained or 
made; and (II) prepare and file as promptly as practicable all documentation to effect all necessary applications, 
notices, petitions, filings, ruling requests, and other documents necessary to obtain the consents, approvals and other 
deliverables set forth in clauses (A) and (B) above, and take all reasonable steps as may be necessary to obtain all such 
consents, approvals and other deliverables; (iv) cause the satisfaction of all conditions to the Offer set forth in Annex 
A and cause the satisfaction of all conditions to the Merger set forth in Article 7, in each case, within its control; and 
(v) as promptly as reasonably practicable after the date hereof, make all necessary filings, and thereafter make any 
other required submissions, and pay any fees due in connection therewith, with respect to this Agreement, the Merger 
and the Offer required under any other applicable Law, provided that all filing fees related to the filings by the parties 
hereto under any Competition Laws, if any, shall borne by Parent. Notwithstanding anything to the contrary herein, 
the Company shall not be required prior to the Effective Time to pay any consent or other similar fee, “profit-sharing” 
or other similar payment or other consideration (including increased rent or other similar payments or any 
amendments, supplements or other modifications to (or waivers of) the existing terms of any Contract), or the 
provision of additional security (including a guaranty) or otherwise incur or assume or agree to incur or assume any 
liability that is not conditioned upon the consummation of the Merger, to obtain any consent, waiver or approval of 
any Person (including any Governmental Entity) under any Contract. 

  

  - 52 -  



  

  

  
(b)     Notwithstanding anything in the Agreement to the contrary, it is expressly understood and agreed that 

none of Parent, Merger Sub nor any of their respective Affiliates, including Guarantor, shall be under any obligation 
to do any of the following: (A) sell or otherwise dispose of, or hold separate or agree to sell or otherwise dispose of, 
specific assets or categories of assets or areas of business of the Company or any Company Subsidiary or any other 
assets or areas of business that are (1) currently owned by Parent, Merger Sub or any of their respective Affiliates, 
including Guarantor, or (2) presently or hereafter sought to be acquired by Parent, Merger Sub or any of their 
respective Affiliates, including Guarantor; (B) terminate any existing relationships and contractual rights and 
obligations; (C) amend or terminate such existing licenses or other Intellectual Property agreements or enter into such 
new licenses or other Intellectual Property agreements (or enter into agreements with the relevant Governmental Entity 
giving effect thereto); (D) take any actions or make any behavioral commitments, whether or not they limit or modify 
Parent’s, Merger Sub’s, their respective Affiliates’ (including Guarantor’s), or the Company’s or any Company 
Subsidiary’s assets or ability to conduct the business of one or more of its or their operations, divisions, businesses, 
or product lines or with any of its or their customers, including, after the Closing, the business of the Company and 
the Company Subsidiaries; (E) enter into agreements, including with the relevant Governmental Entity, giving effect 
to the foregoing clauses (A) through (D); or (F) litigate or contest any action, lawsuit or other legal, regulatory or other 
Proceeding or any decree, judgment, injunction or other order, whether temporary, preliminary or permanent. 
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(c)     Each of Parent and the Company agrees that, between the date of this Agreement and the Effective 

Time, each of Parent the Company shall not (and the Company shall cause the Company Subsidiaries not to) (i) enter 
into or consummate any agreements or arrangements for an acquisition (via stock purchase, merger, consolidation, 
purchase of assets or otherwise) of any ownership interest in, or assets of, any Person, if such ownership interest or 
assets would reasonably be expected to result in any material delay in obtaining, or the failure to obtain, any regulatory 
approvals required in connection with the transactions contemplated hereby (including the Merger and the Offer), or 
(ii) take or agree to take any other action (including entering into agreements with respect to any equity investments, 
joint ventures, acquisitions, mergers, consolidations or business combinations) which would reasonably be expected 
to result in any material delay in obtaining, or which would reasonably be expected to result in the failure to obtain, 
any approvals of any Governmental Entity required in connection with the transactions contemplated hereby 
(including the Merger and the Offer), or which would otherwise reasonably be expected to materially prevent or 
materially delay the Merger or the Offer. 

  
(d)     Without limiting the generality of anything contained in this Section 6.4, each party hereto shall (i) give 

the other parties hereto prompt notice of the making or commencement of any request, inquiry, investigation, action 
or Proceeding by or before any Governmental Entity with respect to the Merger, the Offer or any of the other 
transactions contemplated by this Agreement, (ii) keep the other parties hereto notified as to the status of any such 
request, inquiry, investigation, action or other Proceeding, (iii) promptly notify the other parties hereto of any oral or 
written communication to or from any Governmental Entity regarding the Merger, the Offer or any of the other 
transactions contemplated by this Agreement and (iv) promptly provide to the other parties hereto copies of any written 
communications received or provided by such party, or any of its Subsidiaries, from or to any Governmental Entity 
with respect to the Merger, the Offer or any other transactions contemplated by this Agreement (excluding notification 
and report forms filed under the HSR Act, if any); provided that Parent and the Company may, as each reasonably and 
in good faith deems advisable and necessary, designate any competitively sensitive material provided to the other 
under this Section as “Antitrust Counsel Only Material.” Such materials and the information contained therein shall 
be given only to the outside antitrust counsel of the recipient and will not be disclosed by such outside counsel to 
employees, officers or directors of the recipient unless express permission is obtained in advance from the source of 
the materials (Parent or the Company, as the case may be) or its legal counsel. Each party hereto will consult and 
cooperate with the other parties hereto with respect to and provide any necessary information and assistance as the 
other parties hereto may reasonably request with respect to all notices, submissions, or filings made by such party with 
any Governmental Entity or any other information supplied by such party to, or correspondence with, a Governmental 
Entity in connection with this Agreement or any transactions contemplated by this Agreement and will permit the 
other parties hereto to review and discuss in advance and consider in good faith the views of the other parties hereto 
in connection with any filing, analysis, appearance, presentation, memorandum, brief, argument, opinion or proposal 
made or submitted in connection with the Merger, the Offer or any of the other transactions contemplated by this 
Agreement, provided, however, the final determination as to the appropriate course of action shall be made by Parent. 
In addition, except as may be prohibited by any Governmental Entity or by any applicable Law, in connection with 
any such request, inquiry, investigation, action or other Proceeding other than the matters contemplated by Section 
6.11, in connection with or related to the Merger, the Offer or the other transactions contemplated hereby, each party 
hereto will consult with the other parties hereto in advance and give the other parties hereto or their authorized 
Representatives the opportunity to be present at each meeting or teleconference relating to such request, inquiry, 
investigation, action or other Proceeding and to have access to and be consulted in connection with any document, 
opinion or proposal made or submitted to any Governmental Entity in connection with such request, inquiry, 
investigation, action or other Proceeding. Each of the Company and Parent shall approve the content of any 
presentations, white papers or other written materials to be submitted to any Governmental Entity in advance of any 
such submission. 
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6.5     Merger. Following the Acceptance Time, each of Parent, Merger Sub and the Company shall take all necessary 
and appropriate actions to cause the Merger to become effective as soon as practicable after the Acceptance Time, 
without a meeting or vote of the Company Stockholders, in accordance with Section 251(h) of the DGCL and upon 
the terms and subject to the conditions of this Agreement. In furtherance, and without limiting the generality, of the 
foregoing, neither Parent nor Merger Sub nor the Company shall, and shall not permit and shall cause their respective 
Affiliates or Representatives not to, take any action that could render Section 251(h) of the DGCL inapplicable to the 
Merger. 
  
6.6     Public Announcements. So long as this Agreement is in effect, Parent and Merger Sub, on the one hand, and the 
Company, on the other, shall not, and shall cause their respective controlled Affiliates not to, issue any press release 
or make any public statement with respect to the Merger, the Offer or this Agreement without the prior written consent 
of the other party (which consent shall not be unreasonably withheld, conditioned or delayed), except (a) as may be 
required by applicable Law or the rules or regulations of any applicable United States securities exchange or regulatory 
or governmental body to which the relevant party is subject, in which case, to the extent permitted by applicable Law 
and practicable under the circumstances, the party proposing to issue such press release or make such public 
announcement shall consult in good faith with the other party before making any such public announcement; (b) with 
respect to any press release or other public statement by the Company permitted by Section 6.3 (including to announce 
a Company Change of Board Recommendation that is not in breach of Section 6.3); (c) statements consistent in all 
material respects with any release, disclosure or other public statement previously made in accordance with this 
Section 6.6; (d) public statements regarding the transactions contemplated hereby in response to specific questions 
from the press, analysts, investors or those attending industry conferences to the extent that such statements are not 
inconsistent with previous press releases, public disclosures or public statements made jointly by the parties to this 
Agreement or approved by the parties to this Agreement, (e) internal announcements to employees to the extent that 
such statements are not inconsistent with previous press releases, public disclosures or public statements made jointly 
by the parties to this Agreement or approved by the parties to this Agreement, and otherwise in compliance with this 
Section 6.6, and provided that such public statements do not reveal material nonpublic information regarding this 
Agreement or the transactions contemplated hereby and (f) Parent, Merger Sub and their respective Affiliates, without 
consulting with the Company, may provide ordinary course communications regarding this Agreement and the 
transactions contemplated by this Agreement to existing or prospective general partners, limited partners, equity 
holders, members, managers and investors of any Affiliates of such Person, in each case, who are subject to customary 
confidentiality restrictions. Parent and the Company have agreed to the text of a joint press release announcing the 
signing of this Agreement. 
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6.7     Employee Benefit Matters. 
  

(a)     From and after the Effective Time, the Company shall, and Parent shall cause the Surviving Corporation 
to, honor all Benefit Plans in accordance with their terms as in effect immediately prior to the Effective Time or as 
such terms may be amended in accordance with the applicable Benefit Plan after the Effective Time. 

  
(b)     Notwithstanding the generality of the foregoing, for a period commencing on the Closing Date and 

ending on December 31, 2025, Parent shall provide, or shall cause to be provided, to each Company Employee who 
is employed by the Company or the Company Subsidiaries immediately prior to the Effective Time who continues in 
the employ of Parent, the Surviving Corporation or any of their respective Affiliates on or after the Effective Time 
(each, a “Continuing Employee”), excluding any employee of the Company listed on Section 6.7(c)(i) of the Company 
Disclosure Schedule: (i) a base salary or wage rate and short-term incentive cash compensation opportunities that, in 
each case, are no less favorable than were provided to the Continuing Employee immediately before the Effective 
Time, (ii) severance benefits and protections that are no less favorable than those provided to such Continuing 
Employee immediately prior to the Effective Time and (iii) retirement, health, welfare and employee and fringe 
benefits (excluding severance, post-employment welfare, equity or equity-based compensation and defined benefit 
pension benefits), that are no less favorable in the aggregate than those provided to the Continuing Employee pursuant 
to the Benefit Plans made available to Parent as of the date hereof. 

  
(c)     Parent hereby acknowledges that a “Change in Control” (or similar phrase) within the meaning of the 

Benefit Plans will occur at the Effective Time. The parties hereto agree that, effective as of the Closing, the Company 
shall terminate the employment of each of the employees of the Company listed on Section 6.7(c)(i) of the Company 
Disclosure Schedule. From and after the Closing, Parent shall cause the Company to comply in all respects with the 
terms of the severance agreements and policies of the Company in effect as of immediately prior to the Closing as set 
forth on Section 6.7(c)(ii) of the Company Disclosure Schedule, including, for the avoidance of doubt, to make the 
payments set forth on Section 6.7(c)(iii) of the Company Disclosure Schedule at the time and in the manner required 
by the applicable Benefit Plan. On the Closing Date, Parent shall make payment of the applicable amounts set forth 
on Sections 6.7(c)(iii) of the Company Disclosure Schedule by wire transfer of immediately available funds to the 
account of the Payroll Provider identified in writing by the Company to Parent pursuant to Section 3.4(a), and the 
Surviving Corporation shall, or Parent shall cause the Surviving Corporation to, cause the Payroll Provider to pay to 
each recipient, through the Surviving Corporation’s normal payroll procedures at the time and in the manner required 
by the applicable Benefit Plan (less any applicable withholding Taxes pursuant to Section 3.5). On the Closing Date, 
Parent shall pay by wire transfer of immediately available funds to the account of the Payroll Provider identified in 
writing by the Company to Parent pursuant to Section 3.4(a) the aggregate amount of the Pro-Rated STI Cash Bonuses 
set forth in Section 6.7(c)(iv) of the Company Disclosure Schedule, and the Surviving Corporation shall, or Parent 
shall cause the Surviving Corporation to, cause the Payroll Provider to make payment of each such Pro-Rated STI 
Cash Bonus to the holder thereof, through the Surviving Corporation’s normal payroll procedures via a special payroll 
run as soon as reasonably practicable following the date such Pro-Rated STI Cash Bonus becomes payable in 
accordance with Section 6.7(c)(iv) of the Company Disclosure Schedule (but in any event no later than three Business 
Days thereafter and less any applicable withholding Taxes pursuant to Section 3.5). Notwithstanding anything in this 
Agreement to the contrary, payment of the Restricted Cash Awards, the Performance-Based Restricted Share 
Consideration and any payments required to be made pursuant to the agreements and policies set forth on Section 
6.7(c)(ii) of the Company Disclosure Schedule shall be subject to the holder thereof timely executing (and not 
revoking) a general release of claims in the form mutually agreed to by Parent and the Company. 
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(d)     For purposes of vesting, eligibility to participate and for calculating severance and vacation entitlements 

under the employee benefit plans of Parent and its Subsidiaries (each, a “New Plan”), each Continuing Employee shall 
be credited with his or her years of service with the Company and the Company Subsidiaries and their respective 
predecessors before the Effective Time, to the same extent as such Continuing Employee was entitled before the 
Effective Time, to credit for such service under any similar Benefit Plan in which such Continuing Employee 
participated or was eligible to participate immediately prior to the Effective Time; provided that the foregoing shall 
not apply (x) for purposes of qualifying for subsidized early retirement benefits or retiree medical benefits, (y) under 
any defined benefit plan or (z) to the extent that its application would result in a duplication of benefits. In addition 
and without limiting the generality of the foregoing, (A) each Continuing Employee shall be immediately eligible to 
participate, without any waiting time, in any and all New Plans to the extent that coverage under such New Plans is 
comparable to a Benefit Plan in which such Continuing Employee participated immediately prior to the Effective 
Time (such plans, collectively, the “Old Plans”) and (B) for purposes of each New Plan providing medical, dental, 
pharmaceutical or vision benefits to any Continuing Employee, Parent shall use its commercially reasonable efforts 
to cause all eligibility waiting periods, pre-existing condition exclusions and actively-at-work requirements of such 
New Plan to be waived for such employee and his or her covered dependents, unless such conditions would not have 
been waived under the comparable Old Plans, and Parent shall use its commercially reasonable efforts to cause any 
eligible expenses incurred by such employee and his or her covered dependents during the portion of the plan year of 
the Old Plans ending on the date such employee’s participation in the corresponding New Plan begins to be taken into 
account under such New Plan for purposes of satisfying all deductible, coinsurance and maximum out-of-pocket 
requirements applicable to such employee and his or her covered dependents for the applicable plan year as if such 
amounts had been paid in accordance with such New Plan. 

  
(e)     If requested by Parent in writing and delivered to the Company with at least five Business Days prior 

notice to the Closing Date, the Company and each of the Company Subsidiaries shall, as applicable, adopt resolutions 
and take all such corporate action as is necessary to terminate each 401(k) plan maintained or sponsored by the 
Company or any Company Subsidiary (collectively, the “Company 401(k) Plans”), in each case, effective as of the 
day immediately prior to the Closing Date. The Company shall provide Parent with evidence that such Company 
401(k) Plans have been properly terminated, and the form of such termination documents shall be subject to the 
reasonable approval of Parent. 

  
(f)     Prior to making any written or other material communications to the employees of the Company or the 

Company Subsidiaries pertaining to post-Closing compensation or benefit matters that are affected by the transactions 
contemplated by this Agreement, the Company shall provide Parent with a copy of the intended communication, 
Parent shall have a reasonable period of time to review and comment on the communication, and the Company shall 
consider any such comments in good faith. 
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(g)     Nothing in this Agreement shall: (i) limit the ability of the Company or any of its Affiliates (including, 

following the Effective Time, the Surviving Corporation and its Subsidiaries) to amend, modify or terminate in 
accordance with its terms any benefit or compensation plan, program, agreement, contract, policy or arrangement at 
any time assumed, established, sponsored or maintained by any of them, (ii) be deemed or construed to amend, 
establish, or modify any benefit or compensation plan, program, agreement, contract, policy or arrangement or (iii) 
create any third-party beneficiary rights or obligations in any person (including any current or former service provider 
or employee of Parent or any of its Subsidiaries (or any beneficiaries or dependents thereof)) or (iv) confer upon any 
Continuing Employee or other Person any right to employment or continued employment or to a particular term or 
condition of employment with the Company or any of its Affiliates (including, following the Effective Time, the 
Surviving Corporation and its Subsidiaries). 

  
6.8     Indemnification of Directors and Officers. 
  

(a)     For six years from and after the Effective Time, the Surviving Corporation shall, and Parent shall cause 
the Surviving Corporation to, assume, honor and fulfill in all respects the obligations of the Company and its 
Subsidiaries to indemnify, hold harmless and advance the costs, fees and expenses of all past and present directors 
and officers of the Company and each Company Subsidiary and each Person who served as a director, officer, member, 
trustee or fiduciary of another corporation, partnership, joint venture, trust, pension or other employee benefit plan or 
enterprise at the request or for the benefit of the Company or any of the Company Subsidiaries (collectively, the 
“Covered Persons”) under and to the same extent such Persons are indemnified as of the date of this Agreement by 
the Company or such Company Subsidiary pursuant to (i) indemnification, expense advancement and exculpation 
provisions in the Company Charter, the Company Bylaws, the certificate of incorporation and bylaws, or equivalent 
organizational or governing documents, of any Company Subsidiary, and (ii) any indemnification agreements in 
existence on the date of this Agreement with any Covered Person and made available to Parent prior to the date of this 
Agreement (collectively, the “Existing Indemnification Agreements”), in each case, to the fullest extent permitted by 
applicable Law, from and against all costs and expenses (including advancing attorneys’ fees and expenses in advance 
of the final disposition of any actual or threatened Proceeding or investigation to each Covered Person to the fullest 
extent permitted by Law), judgments, fines, losses, claims, damages, liabilities and amounts paid in settlement in 
connection with any actual or threatened Proceeding or investigation, whether civil, criminal, administrative or 
investigative, arising out of acts or omissions in their capacity as directors and officers of the Company or a Company 
Subsidiary or as a director, officer, member, trustee or fiduciary of another corporation, partnership, joint venture, 
trust, pension or other employee benefit plan or enterprise at the request or for the benefit of the Company or any of 
the Company Subsidiaries, in each case occurring at or prior to the Effective Time. Parent shall cause the Surviving 
Corporation to advance expenses (including reasonable legal fees and expenses) incurred in the defense of any 
Proceeding or investigation with respect to the matters subject to indemnification pursuant to this Section 6.8 in 
accordance with the procedures (if any) set forth in the Company Charter, the Company Bylaws, the certificate of 
incorporation and bylaws, or equivalent organizational documents, of any Company Subsidiary, and any Existing 
Indemnification Agreements, as applicable. Notwithstanding anything herein to the contrary, if any Proceeding 
(whether arising before, at or after the Effective Time) is made against such Persons with respect to matters subject to 
indemnification, expense advancement or exculpation hereunder on or prior to the sixth anniversary of the Effective 
Time, the provisions of this Section 6.8 shall continue in effect until the final disposition of such Proceeding or 
investigation. 
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(b)     For not less than six years from and after the Effective Time, the certificate of incorporation and bylaws 

of the Surviving Corporation and the equivalent governing documents of the Company Subsidiaries shall contain 
provisions no less favorable with respect to exculpation, indemnification of and advancement of expenses to Covered 
Persons for periods at or prior to the Effective Time than are currently set forth in the Company Charter and the 
Company Bylaws and the equivalent governing documents of the Company Subsidiaries, as applicable. Following the 
Effective Time, the Existing Indemnification Agreements shall be assumed by the Surviving Corporation, without any 
further action, and shall continue in full force and effect in accordance with their terms and shall not be amended, 
modified or terminated. 

  
(c)     For not less than six years from and after the Effective Time, the Surviving Corporation shall, and 

Parent shall cause the Surviving Corporation to, maintain for the benefit of the directors and officers of the Company 
and the Company Subsidiaries, as of the date of this Agreement and as of the Effective Time, an insurance and 
indemnification policy that provides coverage for events occurring prior to the Effective Time (the “D&O Insurance”) 
that is substantially equivalent to and in any event providing coverage not less favorable in the aggregate than the 
existing policies of the Company and the Company Subsidiaries; provided that the Surviving Corporation shall not be 
required to pay an annual premium for the D&O Insurance in excess of 300% of the last annual premium paid prior 
to the date of this Agreement, but in such case shall purchase as favorable of coverage as is available for such amount. 
The provisions of the immediately preceding sentence shall be deemed to have been satisfied if prepaid policies have 
been obtained by the Company prior to the Effective Time and provide such directors and officers with coverage for 
an aggregate period of at least six years with respect to claims arising from facts or events that occurred on or before 
the Effective Time, including in connection with the adoption and approval of this Agreement and the transactions 
contemplated by this Agreement. If such prepaid policies have been obtained prior to the Effective Time, the Company 
and the Surviving Corporation, as applicable, shall, and Parent shall cause the Surviving Corporation to, maintain such 
policies in full force and effect, and continue to honor the obligations thereunder. 

  
(d)     In the event that the Surviving Corporation (i) consolidates with or merges into any other Person and 

shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers all or 
substantially all of its properties and assets to any Person, then, in each case, proper provision shall be made so that 
such continuing or surviving corporation or entity or transferee of such assets, as the case may be, shall assume the 
obligations set forth in this Section 6.8. 

  
(e)     The obligations under this Section 6.8 are in addition to, and not in substitution for, any other rights to 

indemnification or contribution that any such individual may have under any certificate of incorporation or bylaws, 
or by any Contract disclosed on Section 6.8 of the Company Disclosure Schedule. The obligations of Parent and the 
Surviving Corporation under this Section 6.8 shall not be terminated or modified in any manner that is adverse to the 
Covered Persons (and their respective successors and assigns); it being expressly agreed that the Covered Persons 
(including successors and assigns) shall be third-party beneficiaries of this Section 6.8. In the event of any breach by 
the Surviving Corporation or Parent of this Section 6.8, the Surviving Corporation shall pay all reasonable and out-
of-pocket expenses, including reasonable attorneys’ fees, that may be incurred by Covered Persons in enforcing the 
indemnity and other obligations provided in this Section 6.8 as such fees are incurred upon the written request of such 
Covered Person. 
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6.9     Takeover Statutes. If any state takeover Law or state Law or any similar anti-takeover provision in the Company 
Charter or the Company Bylaws that purports to limit or restrict business combinations or the ability to acquire or vote 
Company Common Shares (including any “control share acquisition,” “fair price,” “moratorium,” “business 
combination” or other similar takeover Law) becomes or is deemed to be applicable to the Company, Parent, Merger 
Sub, this Agreement, the Merger, the Offer or any other transactions contemplated by this Agreement, then Parent, 
Merger Sub and the Company shall cooperate and take all action reasonably available to render such Law or provision 
inapplicable to the foregoing. Neither Parent, Merger Sub nor the Company will take any action that would cause this 
Agreement, the Merger, the Offer or the other transactions contemplated by this Agreement to be subject to the 
requirements imposed by any such Laws or provisions. No Company Change of Board Recommendation shall change 
the approval of the Company Board for purposes of causing any such Law or provision to be inapplicable to the 
transactions contemplated by this Agreement. 
  
6.10     Section 16 Matters. Prior to the Effective Time, the Company Board, or an appropriate committee of non-
employee directors thereof, shall adopt a resolution consistent with the interpretive guidance of the SEC so that the 
disposition by any officer or director of the Company who is a “covered person” of the Company for purposes of 
Section 16 of the Exchange Act, and the rules and regulations thereunder (“Section 16”), of Company Common Shares 
and Company Equity Awards pursuant to this Agreement and the Merger shall be an exempt transaction for purposes 
of Section 16. 
  
6.11     Stockholder Litigation. Prior to the earlier of the Effective Time or the termination of this Agreement, the 
Company shall promptly notify Parent of any Proceeding brought by any of the Company Stockholders or other 
Persons (other than Parent, Merger Sub, or its Affiliates) against the Company or any of its directors, officers or the 
Representatives of the Company arising out of or relating to this Agreement or the transactions contemplated hereby, 
and shall keep Parent reasonably informed with respect to the status thereof, including, by promptly providing Parent 
with copies of all proceedings and correspondence relating to such Proceeding. Without limiting the preceding 
sentence, subject to the preservation of privilege and confidential information, prior to the earlier of the Effective 
Time or the termination of this Agreement, the Company shall give Parent the right to fully participate in (but not 
control) the defense (including by allowing for advanced review and comment on all filings or responses to be made 
in connection therewith) or settlement (including the right to participate in (at the participating party’s expense) the 
negotiations, arbitrations or mediations with respect thereto) of any such Proceeding, and the Company will in good 
faith give consideration to Parent’s advice with respect to such Proceeding and the underlying strategy documentation 
with respect thereto. Prior to the earlier of the Effective Time or the termination of this Agreement, the Company shall 
not cease to defend, settle or agree to settle any Proceeding relating to this Agreement or the transactions contemplated 
hereby without Parent’s prior written consent (not to be unreasonably withheld, conditioned or delayed). 
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6.12     Stock Exchange Delisting and Deregistration. Prior to the Effective Time, the Company shall use reasonable 
best efforts to cooperate with Parent and use reasonable best efforts to take, or cause to be taken, all actions, and do 
or cause to be done all things, reasonably necessary, proper or advisable on its part under applicable Laws and rules 
and policies of the NYSE to enable the delisting of the Company and of the Company Common Shares from the NYSE 
as promptly as practicable after the Effective Time and the deregistration of the Company Common Shares under the 
Exchange Act as promptly as practicable after such delisting.  
  
6.13     14D-10 Matters. Prior to the consummation of the Offer, the Compensation Committee of the Company Board 
will take such steps to cause each employment compensation, severance or other employee benefit arrangement 
pursuant to which consideration is payable to any officer, director or employee who is a holder of any security of the 
Company to be approved by the Compensation Committee of the Company Board in accordance with the requirements 
of Rule 14d-10(d)(2) under the Exchange Act and the instructions thereto as an “employment compensation, severance 
or other employee benefit arrangement” within the meaning of Rule 14d-10(d)(2) under the Exchange Act and satisfy 
the requirements of the non-exclusive safe harbor set forth in Rule 14d-10(d) of the Exchange Act. 
  
6.14     Payoff Letter. The Company shall deliver to Parent at least five Business Days prior to the Closing Date an 
appropriate and customary payoff letter with respect to the Company Credit Facility (the “Payoff Letter”), specifying 
the aggregate payoff amount of the Company’s obligations (including principal, interest, fees, expenses, premium (if 
any) and other amounts payable in respect of such Indebtedness) that will be outstanding under such Indebtedness as 
of the Closing and providing for a release of all guarantees and Liens granted thereunder upon the receipt of the payoff 
amounts specified in the Payoff Letter and in form and substance reasonably acceptable to Parent. 
  
6.15     Financing Cooperation. Prior to the Closing, the Company shall use reasonable best efforts, at Parent’s sole 
expense, to cooperate with Parent as necessary in connection with the arrangement of the Debt Financing as may be 
customary and reasonably requested by Parent, including using reasonable best efforts to (a) cause the senior 
management of the Company to participate at reasonable times in a commercially reasonable number of meetings, 
drafting sessions, presentations, road shows, and rating agency and other due diligence sessions, in each case, upon 
reasonable advance notice, (b) furnish Parent and its Debt Financing Sources with financial and other pertinent 
information regarding the Company as shall be reasonably requested by Parent (provided, that, for the avoidance of 
doubt, the Company shall not be required to provide, and Parent shall be solely responsible for, (i) the preparation of 
any pro forma financial information, including pro forma cost savings, synergies, capitalization or other pro forma 
adjustments desired to be incorporated into any pro forma financial information, (ii) any description of all or any 
component of the Debt Financing, including any such description to be included in any liquidity or capital resources 
disclosure or any “description of notes,” or (iii) projections, risk factors or other forward-looking statements relating 
to all or any component of the Debt Financing), (c) assist Parent and its Debt Financing Sources in the preparation of 
offering documents, private placement memoranda, bank information memoranda, loan and collateral documents, 
prospectuses and similar documents (including any schedules) for the Debt Financing, (d) cooperate with the 
marketing efforts of Parent and its Debt Financing Sources for the Debt Financing as reasonably requested by Parent, 
(e) cooperate with Parent’s legal counsel in connection with any legal opinions that such legal counsel may be required 
to deliver in connection with the Debt Financing as reasonably requested by Parent, (f) facilitate the obtaining of 
guarantees and pledging of collateral in connection with the Debt Financing, including executing and delivering any 
customary guarantee, pledge and security documents, or other customary certificates or documents as may be 
reasonably requested by Parent to facilitate any guarantee, obtaining and perfection of security interest in collateral 
from and after the Closing and (g) provide, no later than five Business Days prior to the Expiration Time, (x) all 
documentation required by applicable “know your customer” and anti-money laundering Laws, including the USA 
PATRIOT Act, that has been requested in writing at least 10 Business Days prior to the Expiration Time and (y) 
certifications regarding beneficial ownership required by 31 C.F.R. § 1010.230 that has been requested in writing at 
least 10 Business Days prior to the Expiration Time; provided, in each case, that (i) neither the Company nor any 
Company Subsidiary shall be required to incur any liability (including the payment of any fees) in connection with 
the Debt Financing prior to the Closing Date, (ii) the pre-Closing board of directors of the Company (and the 
equivalent governing body of any Company Subsidiary) shall not be required to adopt resolutions approving the 



agreements, documents and instruments pursuant to which the Debt Financing is obtained, (iii) neither the Company 
nor any Company Subsidiary shall be required to execute effective prior to the Closing Date any definitive financing 
documents, including any credit or other agreements, pledge or security documents, or other certificates, legal opinions 
or documents in connection with the Debt Financing, (iv) except as expressly provided above, neither the Company 
nor any Company Subsidiary shall be required to take any corporate actions prior to the Closing Date to permit the 
consummation of the Debt Financing, (v) neither the Company nor any Company Subsidiary shall be required to take 
any action that would reasonably be expected to conflict with, or result in a violation or breach of, or default (with or 
without notice or lapse of time) under the Company Charter, the Company Bylaws, or the certificate of incorporation 
and bylaws, or equivalent organizational documents, of any Company Subsidiary, any applicable Law or any Contract 
to which the Company or any Company Subsidiary is a party and (vi) neither the Company nor any Company 
Subsidiary shall be required to provide any assistance or cooperation that would (1) unreasonably interfere with its 
respective business operations, (2) cause any representation or warranty in this Agreement made by the Company to 
be breached, or (3) cause the conditions set forth in Annex A or Article 7 to fail to be satisfied. Except for the 
representations and warranties of the Company set forth in Article 4 of this Agreement, neither the Company nor any 
Company Subsidiary shall have any liability to Parent in respect of any financial statements, other financial 
information, or data or other information provided pursuant to this Section 6.15. Notwithstanding anything to the 
contrary in this Agreement, the condition set forth in clause (c) of Annex A, as it applies to the Company’s obligations 
under this Section 6.15, shall be deemed satisfied unless the Company has knowingly, willfully and materially 
breached its obligations under this Section 6.15 and such breach has been the primary cause of the Debt Financing not 
being obtained. 
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6.16     Financing. 
  

(a)     Equity Financing. 
  

(i)     Each of Parent and Merger Sub shall use their respective reasonable best efforts to take, or 
cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to arrange, obtain 
and consummate the Equity Financing in an amount required to satisfy the applicable portion of the Required Amount 
contemplated by the Equity Commitment Letters so as to enable Parent and Merger Sub to comply with their 
obligations under Section 1.1(e) on the terms and conditions described in or contemplated by the Equity Commitment 
Letters. Each of Parent and Merger Sub will not permit any amendment or modification to be made to, or any waiver 
of any provision or remedy pursuant to, the Equity Commitment Letters if such amendment, modification or waiver 
would, or would reasonably be expected to (A) impose new or additional conditions precedent to the funding of the 
Equity Financing or would otherwise adversely change, amend, modify or expand any of the conditions precedent to 
the funding of the Equity Financing, (B) be reasonably expected to prevent or delay the availability of all or a portion 
of the Equity Financing necessary to pay the applicable portion of the Required Amount contemplated by the Equity 
Commitment Letters or the consummation of the transactions contemplated by this Agreement, (C) reduce the 
aggregate amount of the Equity Financing below the amount necessary to pay the applicable portion of the Required 
Amount contemplated by the Equity Commitment Letters or (D) otherwise adversely affect the ability of Parent or 
Merger Sub to enforce their rights under the Equity Commitment Letters, including using reasonable best efforts to 
(i) maintain in full force and effect the Equity Commitment Letters and the Limited Guarantee, (ii) satisfy and comply 
with on a timely basis all conditions and covenants to the funding or investing of the Equity Financing required to pay 
the applicable portion of the Required Amount contemplated by the Equity Commitment Letters that are to be satisfied 
by Parent or Merger Sub, (iii) cause to be consummated the Equity Financing in an amount required to pay the 
applicable portion of the Required Amount contemplated by the Equity Commitment Letters so as to enable Parent 
and Merger Sub to comply with their obligations under Section 1.1(e), (iv) enforce its rights under the Equity 
Commitment Letters and the Limited Guarantee and (v) cooperate with and assist the Company in enforcing its third-
party beneficiary rights under the Equity Commitment Letters. Neither Parent nor Merger Sub shall release or consent 
to the termination of the obligations of any Investor to provide the Equity Financing in an amount required to pay the 
applicable portion of the Required Amount contemplated by the Equity Commitment Letters. 
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(ii)     Notwithstanding anything to the contrary contained in this Agreement, nothing contained in 

this Section 6.16 will require, and in no event will the reasonable best efforts of Parent or Merger Sub be deemed or 
construed to require, either Parent or Merger Sub to seek the Equity Financing from any source other than a 
counterparty to, or in any amount in excess of that contemplated by, the Equity Commitment Letters. 

  
(iii)     Parent shall give the Company prompt written notice after Parent’s Knowledge (i) of any 

default or breach (or any event that, with or without notice, lapse of time or both, would, or would reasonably be 
expected to, give rise to any default or breach) by any party under the Equity Commitment Letters of which Parent or 
Merger Sub becomes aware, (ii) of any termination of an Equity Commitment Letter, (iii) of the receipt by Parent or 
Merger Sub of any written notice or other written communication from any Investor with respect to any (A) actual or 
potential default, breach, termination or repudiation of an Equity Commitment Letter, or any material provision 
thereof, in each case by any party thereto, or (B) material dispute or disagreement between or among any parties to an 
Equity Commitment Letter that would reasonably be expected to prevent or materially delay the Closing or make the 
funding of the Equity Financing required to pay the applicable portion of the Required Amount contemplated by the 
Equity Commitment Letters less likely to occur or give rise to a right of termination under any such arrangement, and 
(iv) of the occurrence of an event or development that would reasonably be expected to adversely impact the ability 
of Parent or Merger Sub to obtain all or any portion of the Equity Financing necessary to pay the applicable portion 
of the Required Amount contemplated by the Equity Commitment Letters. Without limitation of the foregoing, upon 
the request of the Company from time to time, Parent will promptly update the Company on the material activity and 
developments of its efforts to arrange and obtain the Equity Financing, including by providing copies of all definitive 
agreements (and drafts of all offering documents and marketing materials) related to the Equity Financing, and any 
amendments, modifications or replacements to the Equity Commitment Letters. 
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(b)     Debt Financing. 
  

(i)     Each of Parent and Merger Sub shall use their respective reasonable best efforts to take, or 
cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable to arrange and 
obtain the Debt Financing on the terms and conditions described in the Debt Commitment Letter, including using its 
reasonable best efforts to (i) maintain in full force and effect the Debt Commitment Letter, (ii) satisfy, or cause to be 
satisfied, on a timely basis, all conditions to Parent and Merger Sub obtaining the Debt Financing set forth therein 
(including the payment of any fees required as a condition to the Debt Financing) required to pay the applicable portion 
of the Required Amount contemplated by the Debt Commitment Letter that are to be satisfied by Parent or Merger 
Sub, (iii) negotiate and enter into definitive agreements with respect to the Debt Financing on the terms and conditions 
contemplated by the Debt Commitment Letter (including any related flex provisions) or on other terms that are in the 
aggregate not materially less favorable, taken as a whole, to Parent (including with respect to conditions set forth in 
the Debt Commitment Letter) so that such agreements are in effect not later than the Acceptance Time so as to enable 
Parent and Merger Sub to comply with their obligations under Section 1.1(e), and (iv) using its reasonable best efforts 
to cause the Debt Financing Sources to provide the Debt Financing in accordance with the terms thereof, and so as to 
enable Parent and Merger Sub to comply with their obligations under Section 1.1(e), to the extent the proceeds thereof 
are required for the Financing Purposes. Parent and Merger Sub shall give the Company prompt written notice (and 
in any event within one Business Day) (A) of any breach or default (or any event or circumstance that, with or without 
notice, lapse of time or both, would reasonably be expected to result in breach or default) by any party to the Debt 
Commitment Letter of which Parent or Merger Sub becomes aware, (B) if and when Parent and/or Merger Sub 
becomes aware that any portion of the Debt Financing contemplated by the Debt Commitment Letter would not 
reasonably be expected to be available for the Financing Purposes, (C) of the receipt of any written notice or other 
written communication from any Person with respect to any (1) actual or potential breach, default, termination or 
repudiation by any party to the Debt Commitment Letter or (2) material dispute or disagreement between or among 
any parties to the Debt Commitment Letter (but excluding, for the avoidance of doubt, any ordinary course 
negotiations with respect to the terms of the Debt Financing) and (D) of any expiration or termination of the Debt 
Commitment Letter. As soon as reasonably practicable, each of Parent and/or Merger Sub shall provide any 
information available to such party that is reasonably requested by the Company relating to any circumstance referred 
to in clause (A), (B), (C) or (D) of the immediately preceding sentence. Without limiting the foregoing, upon 
reasonable request by the Company, Parent and Merger Sub shall keep the Company informed on a reasonably current 
basis and in reasonable detail of the status of their efforts to arrange the Debt Financing. If any portion of the Debt 
Financing becomes, or would reasonably be expected to become, unavailable (whether through expiration, termination 
or otherwise) on the terms and conditions contemplated in the Debt Commitment Letter (after taking into account flex 
terms), Parent and Merger Sub shall use their respective reasonable best efforts to arrange and obtain alternative 
financing, including from alternative sources, on terms that in the aggregate are not materially less favorable to Parent 
and Merger Sub (including with respect to any conditions to the Debt Financing) than the Debt Financing contemplated 
by the Debt Commitment Letter and in an amount that is sufficient to replace any unavailable portion of the Debt 
Financing (“Alternative Financing”) as promptly as practicable following the occurrence of such event (and in no 
event later than one Business Day prior to the Acceptance Time or such earlier time as may be necessary so as to 
enable Parent and Merger Sub to comply with their obligations under Section 1.1(e)), and the provisions of this Section 
6.16(b) shall be applicable to the Alternative Financing, and all references to the Debt Financing shall be deemed to 
include such Alternative Financing and all references to the Debt Commitment Letter shall include the applicable 
documents for the Alternative Financing. Parent and Merger Sub shall (1) comply with the Debt Commitment Letter, 
(2) use reasonable best efforts to (x) enforce their rights under the Debt Commitment Letter and (y) subject to the 
satisfaction or waiver of the conditions precedent thereto, cause the Debt Financing Sources to fund the Debt Financing 
pursuant to the terms thereof (it being understood and agreed that neither Parent nor Merger Sub shall have any 
obligation to litigate or contest any action, lawsuit or other legal, regulatory or other Proceeding in respect thereof) 
and (3) not permit, without the prior written consent of the Company, any material amendment or modification to be 
made to, or any termination, rescission or withdrawal of, or any material waiver of any provision or remedy under, 
the Debt Commitment Letter or the fee letter referred to in the Debt Commitment Letter that (individually or in the 
aggregate with any other amendments, modifications or waivers) would reasonably be expected to (x) reduce the 



aggregate amount of the Debt Financing available thereunder (including by changing the amount of fees to be paid or 
original issue discount thereof), or (y) impose any new or additional condition, or otherwise amend, modify or expand 
any condition, to the receipt of any portion of the Debt Financing in a manner that would reasonably be expected to 
(I) delay or prevent the Closing Date, (II) make the funding of any portion of the Debt Financing (or satisfaction of 
any condition to obtaining any portion of the Debt Financing) less likely to occur or (III) adversely impact (a) the 
ability of Parent or Merger Sub to enforce their respective rights against any other party to the Debt Commitment 
Letter or (b) the ability of Parent or Merger Sub to consummate the transactions contemplated hereby. Notwithstanding 
anything to the contrary in this Agreement, compliance by Parent and Merger Sub with this Section 6.16(b) shall not 
relieve Parent and Merger Sub of their respective obligation to consummate the transactions contemplated by this 
Agreement, whether or not the Debt Financing or Alternative Financing is available. Parent shall promptly deliver to 
the Company true and complete copies of all agreements pursuant to which any such Alternative Financing source 
shall have committed to provide Parent and/or Merger with any portion of such Alternative Financing. 
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(ii)     Parent and Merger Sub shall indemnify, defend and hold harmless the Company and the 

Company Subsidiaries, and their respective directors, officers, employees and other Representatives, from and against 
any and all damages incurred, directly or indirectly, in connection with the Debt Financing or any information provided 
in connection therewith. Parent shall promptly reimburse the Company and the Company Subsidiaries, as applicable, 
for all reasonable and documented out-of-pocket costs (including reasonable attorneys’ fees and ratings agencies’ 
fees) incurred by the Company or the Company Subsidiaries in connection with the cooperation described in Section 
6.15 or otherwise in connection with the Debt Financing. 

  
ARTICLE 7 

CONDITIONS TO CONSUMMATION OF THE MERGER 
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The respective obligations of each of Parent, Merger Sub and the Company to effect the Merger shall be subject to the 
satisfaction at or prior to the Effective Time of each of the following conditions, any and all of which may be waived 
in whole or in part by mutual consent of Parent, Merger Sub and the Company, as the case may be, to the extent 
permitted by applicable Law: 
  
7.1     Purchase of Company Shares. Merger Sub shall have irrevocably accepted for payment all of the Company 
Common Shares validly tendered and not withdrawn pursuant to the Offer and Merger Sub shall have consummated 
the Offer. 
  
7.2     No Injunctions or Restraints; Illegality. No Governmental Entity having jurisdiction over any of the parties 
hereto shall have (i) enacted, issued or promulgated any Law that is in effect as of immediately prior to the Effective 
Time and has the effect of making the Merger illegal or which has the effect of prohibiting or otherwise preventing 
the consummation of the Merger, or (ii) issued or granted any Order that is in effect as of immediately prior to the 
Effective Time and has the effect of making the Merger illegal or which has the effect of prohibiting or otherwise 
preventing the consummation of the Merger. 
  

ARTICLE 8 
TERMINATION, AMENDMENT AND WAIVER 

  
8.1     Termination. This Agreement may be terminated and the transactions contemplated hereby may be abandoned 
(with respect to Sections 8.1(b) through 8.1(i), by written notice by the terminating party to the other party) at any 
time prior to the Effective Time: 
  

(a)     by mutual written agreement of Parent and the Company, by action of their respective Boards of 
Directors; 

  
(b)     by either the Company or Parent, if the Acceptance Time shall not have occurred on or before November 

10, 2025 (as such date may be extended by the mutual written consent of the parties hereto, the “Outside Date”); 
provided that the right to terminate this Agreement pursuant to this Section 8.1(b) shall not be available to any party 
whose material breach of this Agreement (including, in the case of Parent, any material breach by Merger Sub) is the 
principal cause of the failure of the Acceptance Time to occur by the Outside Date; 

  
(c)     by either the Company or Parent, if any court of competent jurisdiction or any other Governmental 

Entity having jurisdiction over any of the parties hereto shall have issued any Order, or any Law shall be in effect that 
was enacted, promulgated or deemed applicable to the Offer or the Merger by any Governmental Entity having 
jurisdiction over the parties hereto, in each case, permanently restraining, enjoining, preventing or otherwise 
prohibiting or making illegal (1) prior to the Acceptance Time, the consummation of the Offer, or (2) prior to the 
Effective Time, the consummation of the Merger, and, in each case, such Order or Law shall have become final and 
nonappealable; provided, that the right to terminate this Agreement pursuant to this Section 8.1(c) shall not be 
available to any party whose material breach of this Agreement (including, in the case of Parent, any material breach 
by Merger Sub) has been the principal cause of the existence, enactment, promulgation or deemed applicability such 
Order or Law; 

  
(d)     by Parent, at any time prior to the Acceptance Time, if the Company Board shall have effected a 

Company Change of Board Recommendation; 
  

  - 66 -  



  

  

  
(e)     by the Company, at any time prior to the Acceptance Time, in order to enter into a definitive agreement 

with respect to a Superior Company Proposal, but only if the Company has complied with its obligations under Section 
6.3(e) and has not breached (other than a de minimis breach) its obligations under Section 6.3; provided, that the 
Company (i) pays, or causes to be paid, to Parent the Company Termination Fee payable pursuant to Section 8.3(a) 
prior to or concurrently with such termination; and (ii) concurrently with such termination, enters into a definitive 
acquisition agreement that documents the terms and conditions of such Superior Company Proposal; 

  
(f)     by Parent at any time prior to the Acceptance Time if: (i) there has been a breach by the Company of its 

representations, warranties or covenants contained in this Agreement such that any condition set forth in clauses (ii)(b) 
or (ii)(c) of Annex A is not capable of being satisfied, (ii) Parent shall have delivered to the Company written notice 
of such breach and (iii) such breach is not capable of cure or shall not have been cured within the earlier of the Outside 
Date or 45 days from the date of delivery of such written notice to the Company; provided, that Parent shall not be 
permitted to terminate this Agreement pursuant to this Section 8.1(f) if either Parent or Merger Sub are then in material 
breach of their respective obligations under this Agreement; 

  
(g)     by the Company if: (i) there has been a breach by Parent or Merger Sub of any of their representations, 

warranties or covenants contained in this Agreement such that any condition set forth in Sections 7.1 or 7.2 is not 
capable of being satisfied, (ii) the Company shall have delivered to Parent written notice of such breach and (iii) such 
breach is not capable of cure or shall not have been cured within the earlier of the Outside Date or 45 days from the 
date of delivery of such written notice to Parent; provided, that the Company shall not be permitted to terminate this 
Agreement pursuant to this Section 8.1(g) if the Company is then in material breach of its obligations under this 
Agreement; 

  
(h)     by either the Company or Parent at any time prior to the Acceptance Time if (1) a condition to the Offer 

set forth in Annex A has failed during the pendency of the Offer (other than a condition that by its nature is to be 
satisfied as of immediately prior to the Expiration Time) and such condition is not waived by Merger Sub, (2) the 
Offer shall have expired (without having been extended) without the Minimum Condition having been satisfied or the 
other conditions to the Offer set forth in Annex A having been satisfied or (if permitted by applicable Law) waived, 
in each case without Merger Sub having accepted Company Common Shares for payment pursuant to the Offer; or 
(3) the Offer shall have been terminated in accordance with the terms of this Agreement without Merger Sub having 
accepted Company Common Shares for payment pursuant to the Offer; provided, however, in each case, that the right 
to terminate this Agreement pursuant to this Section 8.1(h) shall not be available to any party whose material breach 
of this Agreement (including, in the case of Parent, any such breach by Merger Sub) is the principal cause of the 
failure of such condition (including the Minimum Condition); or 

  
(i)     by the Company if, at any time following the Expiration Time, (1) the conditions set forth in Annex A 

have been satisfied or (if permitted by applicable Law) waived at or prior to the Expiration Time (after giving effect 
to any extensions thereof in accordance with this Agreement); (2) Merger Sub shall have failed to consummate (as 
defined in Section 251(h) of the DGCL) the Offer in accordance with Article 1; (3) the Company provides written 
notice to Parent following such failure (A) of the Company’s intention to terminate the Agreement pursuant to this 
Section 8.1(i) if Merger Sub fails to accept to purchase Company Common Shares validly tendered (and not validly 
withdrawn) in accordance with Article 1 and (B) that the Company is ready, willing and able to consummate the 
Closing on such date of notice and at all times during the three Business Day period immediately thereafter; and (4) 
Merger Sub fails to consummate (as defined in Section 251(h) of the DGCL) the Offer prior to the expiration of such 
three Business Day period; provided, that the right to terminate this Agreement pursuant to this Section 8.1(i) shall 
not be available to the Company if the Company is then in material breach of its obligations under this Agreement. 
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8.2     Effect of Termination. Notwithstanding anything to the contrary in this Agreement, in the event of valid 
termination of this Agreement as provided in Section 8.1, this Agreement shall immediately become void and there 
shall be no liability or obligation on the part of Parent, the Company, Merger Sub or their respective Related Parties; 
provided that, subject in all respects to Section 8.3 and Section 9.17 (including, in each case, the limitations set forth 
therein), (a) any such termination shall not relieve the Company, Parent or Merger Sub from liability for any fraud or 
Willful Breach prior to such termination of this Agreement (which, in each case, the parties hereto acknowledge and 
agree will not be limited to reimbursement of expenses or out-of-pocket costs, and in the case of any damages sought 
by the non-breaching party, including any Willful Breach, such damages will include the benefit of the bargain lost 
by the non-breaching party, taking into consideration relevant matters, including opportunity costs, lost profits and 
the time value of money) and (b) the provisions of Section 6.2(b), Section 6.6, this Section 8.2, Section 8.3, Section 
9.6, Section 9.7 and Article 9 of this Agreement and the Confidentiality Agreement shall remain in full force and 
effect and survive any termination of this Agreement, in each case, in accordance with and subject to their respective 
terms and conditions in all respects. For the avoidance of doubt, any valid termination by Parent shall also be an 
effective termination by Merger Sub. 
  
8.3     Fees and Expenses. 
  

(a)     The parties hereto agree that if this Agreement is validly terminated by Parent in accordance with 
Section 8.1(d) or by the Company in accordance with Section 8.1(e), then the Company shall pay (or cause to be paid) 
to Parent (or its designee) prior to or concurrently with such termination, in the case of a termination by the Company, 
or within three Business Days thereafter, in the case of a termination by Parent, the Company Termination Fee. 

  
(b)     The parties hereto agree that (i) if this Agreement is validly terminated by (A) either Parent or the 

Company in accordance with Section 8.1(b) and at such time the conditions set forth in clause (ii)(a) of Annex A and 
Section 7.2 shall have been satisfied or (B) by Parent pursuant to Section 8.1(f); and, after the date of this Agreement 
and prior to the date of such termination, a bona fide Company Acquisition Proposal shall have been made to the 
Company Board and shall have become publicly known or shall have been publicly made, and (ii) within 12 months 
after such termination the Company enters into a definitive agreement with respect to any Company Acquisition 
Proposal which is later consummated or the transactions contemplated by any Company Acquisition Proposal are 
consummated (which need not be the same Company Acquisition Proposal that was made publicly known or disclosed 
publicly prior to the termination of this Agreement), then the Company shall pay (or cause to be paid) the Company 
Termination Fee to Parent (or its designee), by wire transfer of same-day funds upon consummation of such 
transaction. For purposes of this Section 8.3(b), the term “Company Acquisition Proposal” shall have the meaning 
assigned to such term in Section 9.6, except that the references to “15% or more” shall be deemed to be references to 
“more than 50%.” In no event shall the Company be required to pay the Company Termination Fee on more than one 
occasion, whether or not the Company Termination Fee may be payable under more than one provision of this 
Agreement at the same or at different times and the occurrence of different events. 
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(c)     The parties hereto agree that if this Agreement is terminated by the Company pursuant to (x) Section 

8.1(i) or (y) Section 8.1(b) under circumstances in which the Company would have been entitled to terminate the 
Agreement pursuant to Section 8.1(i), Parent shall pay to the Company, within two Business Days following such 
termination, the Parent Termination Fee, it being understood that in no event shall Parent be required to pay the Parent 
Termination Fee on more than one occasion, whether or not the Parent Termination Fee may be payable under more 
than one provision of this Agreement at the same or at different times and the occurrence of different events. 

  
(d)     The Company, Parent and Merger Sub acknowledge that the agreements contained in this Section 8.3 

are an integral part of this Agreement and that, without this Section 8.3, the Company, Parent and Merger Sub would 
not have entered into this Agreement, and that each of the Company Termination Fee and the Parent Termination Fee 
is not a penalty, but is liquidated damages, in a reasonable amount that will compensate Parent or the Company, as 
applicable, in the circumstances in which such fee is payable pursuant to Section 8.3(a), Section 8.3(b) or Section 
8.3(c), as applicable, for the efforts and resources expended and opportunities foregone while negotiating this 
Agreement and in reliance on this Agreement and on the expectation of the consummation of the transactions 
contemplated by this Agreement, which amount would otherwise be impossible to calculate with precision. 

  
(e)     Notwithstanding anything to the contrary in this Agreement or any ancillary document or agreement 

delivered in connection herewith or otherwise, subject in all respects to Section 8.2, this Section 8.3, Section 9.16 and 
Section 9.17 (including, in each case, the limitations set forth therein), (i) in the event that this Agreement is terminated 
under circumstances where the Company Termination Fee is payable, payment of the Company Termination Fee shall 
constitute the sole and exclusive remedy (whether at Law, in equity, in Contract, in tort or otherwise) of Parent, Merger 
Sub, any Parent Related Party and any other Person for all losses and damages in connection with any termination of 
this Agreement or any ancillary document or agreement delivered in connection herewith or otherwise in the 
circumstances in which such Company Termination Fee became payable, and upon payment of such amount, (A) none 
of the Company Related Parties shall have any further liability or obligation relating to or arising out of this Agreement 
or the transactions contemplated by this Agreement and (B) none of Parent, Merger Sub, any Parent Related Party and 
any other Person shall have any rights or claims against any of the Company Related Parties under this Agreement or 
any ancillary document or agreement delivered in connection herewith or otherwise, whether at law or equity, in 
contract, in tort or otherwise, and in such event, Parent and Merger Sub shall not seek to recover any monetary damages 
or obtain equitable relief from any of the Company Related Parties; and (ii) in the event that this Agreement is 
terminated under circumstances where the Parent Termination Fee is payable, payment of the Parent Termination Fee 
shall constitute the sole and exclusive remedy (whether at Law, in equity, in Contract, in tort or otherwise) of the 
Company, any Company Related Party and any other Person for all losses and damages in connection with any 
termination of this Agreement or any ancillary document or agreement delivered in connection herewith or otherwise 
in the circumstances in which such Parent Termination Fee became payable, and upon payment of such amount, (A) 
none of the Parent Related Parties shall have any further liability or obligation relating to or arising out of this 
Agreement or the transactions contemplated by this Agreement and (B) none of the Company, any Company Related 
Party and any other Person shall have any rights or claims against any of the Parent Related Parties under this 
Agreement or any ancillary document or agreement delivered in connection herewith or otherwise, whether at law or 
equity, in contract, in tort or otherwise, and in such event, the Company shall not seek to recover any monetary 
damages or obtain equitable relief from the Parent Related Parties. Notwithstanding the foregoing, payment of the 
Company Termination Fee or the Parent Termination Fee, as applicable, will not relieve the Company Related Parties 
or the Parent Related Parties, respectively, from liability for any fraud. 

  

  - 69 -  



  

  

  
ARTICLE 9 

GENERAL PROVISIONS 
  

9.1     Amendment. This Agreement may be amended at any time prior to the Effective Time only by execution of an 
instrument in writing signed by each of the Company, Parent and Merger Sub. Notwithstanding anything else to the 
contrary herein, no amendment, modification or alteration to the provisions set forth in Sections 8.2 and 8.3 (solely to 
the extent relating to the Debt Financing Sources), this sentence of Section 9.1, Section 9.11(solely to the extent that 
it relates to the Debt Financing Sources), Section 9.12 (solely to the extent it relates to the Debt Financing Sources), 
Section 9.14 (solely to the extent that it relates to the Debt Financing Sources), and Section 9.16 (solely to the extent 
that it relates to the Debt Financing Sources) (and any related definitions to the extent an amendment, modification or 
alteration of such definitions would modify the substance of any of the foregoing provisions) in any manner materially 
adverse to the Debt Financing Sources shall not be effective as to the Debt Financing Sources without the prior written 
consent of the Debt Financing Sources party to the Debt Commitment Letters. 
  
9.2     Waiver. At any time prior to the Effective Time, Parent and Merger Sub, on the one hand, and the Company, on 
the other hand, may (a) extend the time for the performance of any of the obligations or other acts of the other, (b) 
waive any breach of the representations and warranties of the other contained herein or in any document delivered 
pursuant hereto or (c) waive compliance by the other with any of the agreements or covenants contained herein. Any 
such extension or waiver shall be valid only if set forth in an instrument in writing signed by the party or parties to be 
bound thereby, but such extension or waiver or failure to insist on strict compliance with an obligation, covenant, 
agreement or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent or other failure. 
Any delay in exercising any right under this Agreement shall not constitute a waiver of such right. 
  
9.3     Non-Survival of Representations and Warranties. None of the representations, warranties, covenants or other 
agreements in this Agreement or in any instrument delivered pursuant to this Agreement, or any rights arising out of 
any breach of any of the foregoing, shall survive the Effective Time, except that this Section 9.3 shall not limit any 
covenant or agreement of the parties hereto that by its terms contemplates performance after the Effective Time, which 
shall survive to the extent expressly provided for herein. 
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9.4     Fees and Expenses. Except as otherwise expressly provided in this Agreement, all Expenses incurred by the 
parties hereto shall be borne solely and entirely by the party that has incurred the same, whether or not the Offer and/or 
the Merger is consummated. 
  
9.5     Notices. Any notices or other communications required or permitted under, or otherwise given in connection 
with, this Agreement shall be in writing and shall be deemed to have been duly given (a) when delivered or sent if 
delivered in Person, (b) on the next Business Day if transmitted by national overnight courier or (c) on the date 
delivered if sent by email (to the extent that no “bounceback” or similar message indicating non-delivery is received 
with respect thereto), in each case, as follows (or to such other Persons or addressees as may be designated in writing 
by the party to receive such notice): 
  
If to Parent or Merger Sub, addressed to it at: 
c/o WhiteHawk Income Corporation 
2000 Market Street, Suite 910 
Attention: Daniel Herz 
Email: dherz@whitehawkenergy.com 
with a copy (which shall not constitute notice) to: 
  
Weil, Gotshal & Manges LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Attention: James R. Griffin 

Claudia Lai 
Email: james.griffin@weil.com 

claudia.lai@weil.com 
  
and 
  
Weil, Gotshal & Manges LLP 
700 Louisiana Street, Suite 3700 
Houston, Texas 77002 
Attention: Omar Samji 
Email: omar.samji@weil.com 
  
If to the Company, addressed to it at: 
  
PHX Minerals Inc. 
1320 South University Drive, Suite 720 
Fort Worth, TX 76107 
Attention: Chad L. Stephens 
Email: chad@phxmin.com 
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with a copy (which shall not constitute notice) to: 
  
Blank Rome LLP 
1271 Avenue of the Americas 
New York, New York 10020 
Attention: Robert J. Mittman, Peter Schnur 
Email: Robert.Mittman@blankrome.com; Peter.Schnur@blankrome.com 
   
9.6     Certain Definitions. For purposes of this Agreement, the term: 
  
“Acceptable Confidentiality Agreement” means a confidentiality agreement that contains confidentiality, non-use and 
other provisions that are no less favorable in the aggregate to the Company than those contained in the Confidentiality 
Agreement, provided, that any such confidentiality agreement need not contain any standstill or similar provision. 
  
“Acceptance Time” shall mean the date and time of the irrevocable acceptance for payment by Merger Sub of 
Company Common Shares pursuant to and subject to the conditions of the Offer.  
  
“Affiliate” when used with respect to any Person, means any other Person who is an “affiliate” of that first Person 
within the meaning of Rule 405 promulgated under the Securities Act. 
  
“Anti-Corruption Laws” means any Laws prohibiting bribery or corruption (governmental or commercial) which 
apply to the Company and Company Subsidiaries from time to time, including the U.S. Foreign Corrupt Practices Act 
of 1977, as amended. 
  
“Benefit Plan” means each “employee benefit plan” (as defined in Section 3(3) of ERISA) (whether or not such plan 
is subject to ERISA), each bonus, incentive or deferred compensation or equity or equity-based compensation plan, 
program, policy, agreement or arrangement, and each employment, consulting, severance, change in control, retention, 
termination, pension, retirement, disability benefit, health, welfare, vacation, life insurance, fringe benefit, 
supplemental benefit plan, program, policy, agreement, scheme or arrangement, in each case, sponsored, maintained, 
contributed to or required to be contributed to by the Company or any Company Subsidiary for the benefit of any 
Company Employee, or between the Company or any Company Subsidiary, on the one hand, and any Company 
Employee, on the other hand, or with respect to which the Company or any Company Subsidiary has any direct or 
indirect liability, excluding any “multiemployer plan” (within the meaning of Section 4001(a) of ERISA). 
  
“Business Day” means any day other than a Saturday, Sunday or any day on which commercial banks in New York, 
New York are authorized or required by applicable Law to close. 
  
“CERCLA” means the Comprehensive Environmental Response, Compensation, and Liability Act, as amended (42 
U.S.C. § 9601 et seq.), and the rules and regulations promulgated thereunder. 
  
“Code” means the United States Internal Revenue Code of 1986, as amended. 
  
“Company Acquisition Proposal” means any bona fide offer or proposal from a Third Party (other than Parent, Merger 
Sub or their respective Affiliates) concerning (a) a merger, amalgamation, consolidation, share exchange, joint 
venture, partnership or other business combination transaction or series of related transactions involving the Company 
in which any Person or group (as defined in Section 13(d) of the Exchange Act) would acquire beneficial ownership 
of Equity Interests representing 15% or more of the voting power of the Company; (b) a sale, lease, license, mortgage, 
pledge or other disposition, directly or indirectly, by merger, amalgamation, consolidation, business combination, 
share exchange, joint venture, partnership, share issuance, share purchase or otherwise, of assets of the Company 
(including Equity Interests of a Company Subsidiary) or the Company Subsidiaries representing 15% or more of the 
consolidated assets of the Company and the Company Subsidiaries, taken as a whole; (c) an issuance or sale (including 



by way of merger, consolidation, business combination, amalgamation, joint venture, partnership, share exchange or 
otherwise) of Equity Interests representing 15% or more of the voting power of the Company or a tender offer or 
exchange offer in which any Person or group (as defined in Section 13(d) of the Exchange Act) would acquire 
beneficial ownership, or the right to acquire beneficial ownership, of Equity Interests representing 15% or more of the 
voting power of the Company; (d) any liquidation, dissolution, recapitalization, extraordinary dividend or other 
significant corporate reorganization of the Company or any of the Company Subsidiaries, the business of which 
constitutes 15% or more of the consolidated net revenues or assets of the Company and the Company Subsidiaries; or 
(e) any combination of the foregoing (in each case, other than the Merger). 
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“Company Change of Board Recommendation” means the Company Board (a) fails to make, withholds or withdraws 
(or changes, modifies, amends or qualifies) (or publicly proposes to fail to make, withhold or withdraw (or change, 
modify, amend or qualify)) the Company Board Recommendation, (b) approves, endorses, adopts, recommends or 
otherwise declares advisable (or publicly proposes, or announces an intention, to approve, endorse, adopt, recommend 
or otherwise declare advisable), any Company Acquisition Proposal, (c) fails to include the Company Board 
Recommendation in the Schedule 14D-9, (d) if any Company Acquisition Proposal has been made public, fails to 
reaffirm the Company Board Recommendation upon request of Parent within the earlier of two Business Days prior 
to the then-scheduled Expiration Time or three Business Days after Parent requests in writing such reaffirmation with 
respect to such Company Acquisition Proposal, (e) fails to recommend, in a Solicitation/Recommendation Statement 
on Schedule 14D-9, against any Company Acquisition Proposal subject to Regulation 14D under the Exchange Act 
within 10 Business Days after the commencement of such Company Acquisition Proposal, (f) resolves or agrees to 
change or modify the election that this Agreement and the Merger be governed pursuant to Section 251(h) of the 
DGCL or (g) resolves or agrees to take any of the foregoing actions; provided, however, that (i) any written notice of 
the Company’s intention to make a Company Change of Board Recommendation prior to effecting such Company 
Change of Board Recommendation in accordance with Section 6.3(e) and Section 6.3(f) and in and of itself shall not 
be deemed a Company Change of Board Recommendation, and (ii) Parent may make such request pursuant to 
subsection (d) only once with respect to such Company Acquisition Proposal unless such Company Acquisition 
Proposal is subsequently publicly modified in which case Parent may make such request once each time such a 
modification is made. 
  
“Company Credit Facility” means that certain Credit Agreement, dated as of September 1, 2021, among the Company, 
each lender from time to time party thereto, and Independent Bank, as Administrative Agent and L/C Issuer, as 
amended, restated, amended and restated, supplemented or otherwise modified. 
  
“Company DCP Unit” means each right to receive Company Common Shares in accordance with the Company’s 
Deferred Compensation Plan for Non-Employee Directors. 
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“Company Employee” means each current employee of the Company or any of the Company Subsidiaries. 
  
“Company Equity Awards” means the Company DCP Units and the Company Restricted Shares. 
  
“Company Equity Plan” means the PHX Minerals Inc. Amended 2010 Restricted Stock Plan, the PHX Minerals Inc. 
Amended and Restated 2021 Long-Term Incentive Plan, and the PHX Minerals Inc. Deferred Compensation Plan for 
Non-Employee Directors. 
  
“Company Intellectual Property” means all Intellectual Property owned or purported to be owned by the Company or 
any Company Subsidiary. 
  
“Company Intervening Event” means a material fact, event, change, condition, occurrence, effect, development, 
circumstance or set of circumstances with respect to the Company and the Company Subsidiaries, taken as a whole, 
that (a) was not known or reasonably foreseeable (with respect to substance or timing) to the Company Board as of or 
prior to the date of this Agreement and (b) first becomes known to the Company Board after the execution of this 
Agreement and at any time prior to the Acceptance Time; provided, however, that none of the following will be 
deemed to constitute, or, in and of itself be considered in determining whether there has been, a Company Intervening 
Event: (x) the receipt, existence of or terms of a Company Acquisition Proposal or a Superior Company Proposal or 
any inquiry or communications or any matters relating thereto or consequence thereof or (y) changes in the market 
price or trading volume of the Company Common Shares or the fact that the Company meets or exceeds internal or 
published projections, budgets, forecasts or estimates or revenues, earnings or other financial results for any period. 
  
“Company Licensed Intellectual Property” means all material Intellectual Property that is used, practiced or held for 
use or practice by the Company or any Company Subsidiary, except for any Company Intellectual Property. 
  
“Company Material Adverse Effect” shall mean any state of facts, change, condition, occurrence, effect, event, 
circumstance or development (each an “Effect”, and collectively, “Effects”), individually or in the aggregate, that (a) 
has had, or would reasonably be expected to have, a material adverse effect on the business, assets, properties, 
condition (financial or otherwise) or results of operations of the Company and its Subsidiaries, taken as a whole or (b) 
would reasonably be expected to prevent the Company from consummating, or to materially impair or materially delay 
the ability of the Company to consummate, the Merger or any of the other transactions contemplated by this 
Agreement; provided, however, that, solely in the case of clause (a), no Effect (by itself or when aggregated or taken 
together with any and all other effects) to the extent directly resulting from any of the following shall be taken into 
account when determining whether a “Company Material Adverse Effect” has occurred, except to the extent any Effect 
directly results from the matters described in following clauses (i) through (vi), to the extent such Effect 
disproportionately and adversely affects the Company and its Subsidiaries relative to other companies operating in the 
oil or natural gas industry (in which case, only the incremental disproportionate impact or impacts to the Company or 
its Subsidiaries shall be taken into account in determining whether there has been, or would reasonably be expected 
to be, a “Company Material Adverse Effect”): 
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(i)     general economic conditions (or adverse changes in such conditions) in the United States or 

conditions in the global economy generally;  
  
(ii)     general conditions (or changes in such conditions) in the securities markets, capital markets, 

credit markets, currency markets or other financial markets in the United States or any other country or region in the 
world, including (A) changes in interest rates in the United States or any other country or region in the world and 
changes in exchange rates for the currencies of any countries and (B) any suspension of trading in securities (whether 
equity, debt, derivative or hybrid securities) generally on any securities exchange or over-the-counter market operating 
in the United States or any other country or region in the world; 

  
(iii)     general conditions (or changes in such conditions) in the oil or natural gas industries or any 

other industries in which the Company or its Subsidiaries operate; 
  
(iv)     political conditions (or changes in such conditions) in the United States or any other country 

or region in the world, or acts of war, sabotage or terrorism (including any escalation or general worsening of any 
such acts of war, sabotage or terrorism) in the United States or any other country or region in the world; 

  
(v)     earthquakes, hurricanes, tsunamis, tornadoes, floods, epidemics, pandemics, cyberattacks, 

mudslides, wildfires or other natural disasters, weather conditions and other force majeure events in the United States 
or any other country or region in the world; 

  
(vi)     changes or proposed changes in Law after the date of this Agreement (or the interpretation 

thereof), including with respect to tariffs, or changes or proposed changes in GAAP or other accounting standards (or 
the interpretation thereof); 

  
(vii)     the pendency or consummation of the transactions contemplated by this Agreement, 

including the identity of Parent, Merger Sub or their Affiliates; 
  
(viii)     changes in oil or natural gas prices; 
  
(ix)     losses directly arising from the consummation of the hedging transactions set forth on Section 

6.1(a) of the Company Disclosure Schedule; 
  
(x)     changes in the Company’s stock price or the trading volume of the Company’s stock, in and 

of itself, or any failure by the Company to meet any estimates or expectations of the Company’s revenue, earnings or 
other financial performance or results of operations for any period, in and of itself, or any failure by the Company to 
meet any internal budgets, plans or forecasts of its revenues, earnings or other financial performance or results of 
operations, in and of itself (but not, in each case, the underlying cause of such changes or failures, unless the underlying 
cause of such changes or failures would otherwise be excepted from the definition of a “Company Material Adverse 
Effect”). 

  
“Company Performance-Based Restricted Share” means a Company Restricted Share subject to vesting conditions 
based on specified stock price or other performance metrics. 
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“Company Real Property Lease” means any lease agreement, together with any amendments, renewals and guarantees 
thereof or thereto, under which the Company or any Company Subsidiary uses or occupies or has the right to use or 
occupy any real property at which operations of the Company and the Company Subsidiaries are conducted, excluding, 
for the avoidance of doubt, the Mineral Interests. 
  
“Company Related Party” means the Company and its Subsidiaries and any of their respective former, current or 
future officers, employees, directors, partners, stockholders, managers, members or Affiliates. 
  
“Company Restricted Share” means any Company Common Share subject to vesting, repurchase or other lapse of 
restrictions issued under any of the Company Equity Plans. 
  
“Company Restricted Share Accrued Dividends” means any dividends with respect to a Company Restricted Share 
that are accrued but unpaid as of immediately prior to the Effective Time. 
  
“Company Stockholders” means holders of Company Common Shares in their respective capacities as such. 
  
“Company Termination Fee” means an amount in cash equal to $6,800,000.00. 
  
“Company Time-Based Restricted Share” means a Company Restricted Share subject only to vesting conditions based 
on a time or designated period of service with the Company. 
  
“Competition Laws” means applicable supranational, national, federal, state, provincial or local Law designed or 
intended to prohibit, restrict or regulate actions having the purpose or effect of monopolizing or restraining trade or 
lessening competition in any country or jurisdiction, including the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, as amended, and the rules and regulations promulgated thereunder, the Sherman Act, the Clayton Act and the 
Federal Trade Commission Act, in each case, as amended. 
  
“Contract” or “Contracts” means any of the agreements, arrangements, contracts, leases (whether for real or personal 
property), powers of attorney, notes, bonds, mortgages, indentures, deeds of trust, loans, evidences of Indebtedness, 
letters of credit, settlement agreements, franchise agreements and licenses to which in each case a Person is a party or 
to which any of the properties or assets of such Person or its Subsidiaries are subject that is legally binding (in each 
case, whether written or oral); provided, that “Contracts” shall not include any Benefit Plan. 
  
“Debt Commitment Letter” means that certain executed debt commitment letter (including all exhibits, annexes, 
schedules and term sheets attached thereto), dated as of the date hereof, and the related fee letter, among WhiteHawk 
Income Corporation, a Delaware corporation, and the Debt Financing Sources party thereto, committing the Debt 
Financing Sources to provide funds equal to the applicable portion of the Required Amount set forth therein, subject 
to the terms and conditions set forth therein, copies of which have been provided to the Company on or prior to the 
date hereof (it being understood that each such copy is unredacted in the case of the commitment letter, and in the 
case of each such fee letter redacted solely as to fee amounts, “flex” terms and other commercially sensitive economic 
terms customarily redacted, and such redactions do not relate to any terms that may adversely affect the conditionality, 
enforceability, availability or termination of the Debt Commitment Letters or reduce the aggregate principal amount 
of the Debt Financing below the amount required to pay the applicable portion of the Required Amount set forth 
therein). 
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“Debt Financing Sources” means the Persons that have committed to provide the Debt Financing (including the 
Persons party to any joinder agreements, credit agreements, purchase agreements, indentures or other definitive 
agreements relating thereto). 
  
“Environmental Laws” means any and all Laws which (a) regulate or relate to the environment; Hazardous Substances; 
or waterways, groundwater, wetlands, drinking water, air, wildlife, plants or other natural resources; or (b) impose 
liability or responsibility with respect to any of the foregoing, including CERCLA, RCRA, the Clean Water Act, as 
amended (33 U.S.C. § 1251 et seq.), the Clean Air Act, as amended (42 U.S.C. § 7401 et seq.), and rules and 
regulations promulgated under each of the foregoing. 
  
“Environmental Permits” means any permit, certificate, registration, notice, approval, identification number, license 
or other authorization required under any applicable Environmental Law. 
  
“Equity Interest” means any share, capital stock, partnership, limited liability company, member or similar equity 
interest in any Person, and any option, share of restricted stock, restricted stock unit, stock appreciation right, phantom 
stock, performance share or unit, warrant, right or other security (including debt securities) convertible, exchangeable 
or exercisable into or for any such share, capital stock, partnership, limited liability company, member or similar 
equity interest. 
  
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the rules and regulations 
promulgated thereunder. 
  
“ERISA Affiliate” means, with respect to any entity, trade or business, any other entity, trade or business that is, or 
was at the relevant time, a member of a group described in Section 414(b), (c), (m) or (o) of the Code or Section 
4001(b)(1) of ERISA that includes or included the first entity, trade or business, or that is, or was at the relevant time, 
a member of the same “controlled group” as the first entity, trade or business pursuant to Section 4001(a)(14) of 
ERISA. 
  
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated 
thereunder. 
  
“Expenses” includes all out-of-pocket expenses (including all fees and expenses of counsel, accountants, investment 
bankers, financing sources, experts and consultants to a party hereto and its Affiliates) incurred by a party or on its 
behalf in connection with or related to the authorization, preparation, negotiation, execution and performance of this 
Agreement and the transactions contemplated hereby, including the preparation, printing, filing and mailing of the 
Schedule TO, Schedule 14D-9 and the Offer Documents and all other matters related to the transactions contemplated 
by this Agreement. 
  
“GAAP” means generally accepted accounting principles, as applied in the United States. 
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“Governmental Entity” means any supranational, national, federal, state, county, municipal, local or foreign 
government or other political subdivision thereof, any court, any arbitral body, any entity or instrumentality exercising 
executive, legislative, judicial, regulatory, taxing, administrative, prosecutorial or arbitral functions of or pertaining 
to government, or any other governmental or quasi-governmental authority of any nature or any political or other 
subdivision or part of any of the foregoing or any self-regulatory organization, in each case of competent jurisdiction 
and with authority to act with respect to the matter in question. 
  
“Hazardous Substances” means (i) any pollutant, contaminant, hazardous or toxic substance or material, or other 
substance, material or waste, whether solid, liquid or gas, that is subject to regulation, control or remediation under 
any Environmental Law, including any quantity of asbestos in any form, asbestos containing materials, urea 
formaldehyde, PCBs, radon gas, crude oil or any fraction thereof, all forms of natural gas, any petrochemical, 
hydrocarbon or petroleum, any product, byproduct or breakdown product thereof, or any derivative thereof or synthetic 
substitute therefor, and radioactive materials; and (ii) per- and polyfluoroalkyl substances. 
  
“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and 
regulations promulgated thereunder. 
  
“Indebtedness” means, with respect any Person: (i) (A) the amount of indebtedness of such Person for borrowed 
money and (B) indebtedness of such Person evidenced by any note, bond, debenture or other debt security, in the case 
of clauses (A) and (B), whether incurred, assigned, granted or unsecured (which, for the avoidance of doubt, shall not 
include accounts payable, accrued liabilities or “earn-outs”); (ii) obligations of such Person with respect to swaps, 
options, derivatives, hedging agreements, interest rate and currency swap arrangements and any other arrangements 
designed to protect against fluctuations in interest or currency rates be payable upon termination thereof (assuming 
they were terminated as of such date); and (iii) reimbursement obligations of such Person with respect to any 
performance bonds, bank overdrafts, letters of credit and similar charges (to the extent drawn) (which, for the 
avoidance of doubt, shall not include customer deposits, “earn-outs,” escrow and other similar contingent payment 
obligations). 
  
“Intellectual Property” means, with respect to any Person, all intellectual property rights and similar proprietary rights, 
whether registered or unregistered, including all (a) patents, patent applications, patentable inventions and other patent 
rights (including any divisions, continuations, continuations-in-part, reissues, revisions, substitutions, provisionals, 
renewals, extensions, reexaminations and interferences thereof), and all rights to claim priority from any of the 
foregoing, (b) trademarks, service marks, and trademark rights in trade dress, logos, slogans, brand names, trade 
names, taglines, corporate names and other indicia of origin, and all applications, registrations, renewals and 
extensions in connection therewith and all goodwill related thereto, (c) copyrights and copyrightable works, database 
and design rights, and corresponding rights in works of authorship (including Software), data collections, “moral” 
rights, mask works and designs, and all applications, registrations, renewals, extensions and reversions in connection 
therewith, (d) trade secret rights, know-how, inventions, processes, procedures, databases, technology, Software, 
ideas, discoveries, improvements, methods, techniques, formulae, drawings, designs, models, plans and corresponding 
rights in confidential and other non-public and proprietary information (“Trade Secrets”), (e) Internet domain names, 
electronic addresses, uniform resource locators and alphanumeric designations associated therewith and all 
registrations for any of the foregoing, and all social media identifiers and related accounts (collectively, “Internet 
Domain Names”); and (f) any corresponding or equivalent intellectual property rights recognized anywhere in the 
world. 
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“IRS” means the United States Internal Revenue Service. 
  
“IT Assets” means all technology, computer systems and communications systems, computers, Software, databases, 
hardware, servers, workstations, routers, hubs, switches, circuits, networks, data communications lines and all other 
information technology equipment (including communications equipment, terminals and hook-ups that interface with 
third-party Software or systems) owned, operated, licensed, leased or otherwise used by the Company or any Company 
Subsidiary. 
  
“Knowledge” means (a) when used with respect to the Company and the Company Subsidiaries, the actual knowledge 
of the individuals listed in Section 9.6(a) of the Company Disclosure Schedule after reasonable inquiry of such 
individual’s direct reports and (b) when used with respect to Parent or Merger Sub, the actual knowledge of the named 
executive officers of Parent after reasonable inquiry of such individual’s direct reports. 
  
“Law” means any international, national, provincial, state, municipal, local and common laws, treaties, statutes, 
ordinances, decrees, codes, bylaws, rules, regulations or other requirements, legally binding guidance, Orders, consent 
decrees, permits, policies, restrictions or licenses of any Governmental Entity, in each case, having the force of law. 
  
“Lien” means any lien, mortgage, pledge, conditional or installment sale agreement, title or survey defect, 
encumbrance, covenant, condition, claim, restriction, charge, option or other third-party right, right of first refusal or 
first offer, easement, security interest, deed of trust, right-of-way, encroachment, occupancy right, preemptive right, 
community property interest or other restriction of any nature, whether voluntarily incurred or arising by operation of 
Law, including any restriction on the voting of any security, any restriction on the transfer of any security or other 
asset, and any restriction or defect on the possession, exercise or transfer of any other attribute of ownership of any 
asset. 
  
“Mineral Interests” means all oil, gas and other fee mineral interests, together with any leasehold or royalty interests 
(including overriding royalty interests), owned by the Company or any Company Subsidiary. 
  
“NYSE” means the New York Stock Exchange LLC. 
  
“Order” means any judgment, order, decision, writ, injunction, decree, legal or arbitration award, settlement, 
stipulation, ruling, SEC requirement or settlement or consent agreement, in each case, with a Governmental Entity of 
competent jurisdiction that is binding on the applicable Person under applicable Law. 
  
“Parent Material Adverse Effect” means any Effect that, individually or in the aggregate with all other Effects, would 
prevent the consummation of the Offer or the Merger prior to the Outside Date or materially delay consummation of 
the Offer or the Merger. 
  

  - 79 -  



  

  

  
“Parent Related Party” means Parent, Merger Sub, and any equity financing sources of Parent or Merger Sub and any 
of the foregoing’s respective former, current or future Affiliates and any of the foregoing’s respective former, current 
or future, direct or indirect, officers, directors, employees, Affiliates, stockholders, equity holders, managers, 
members, partners, agents, attorneys, advisors or other Representatives or any of the foregoing’s respective successors 
or assigns. 
  
“Parent Termination Fee” means an amount in cash equal to $6,800,000.00. 
  
“Permitted Liens” means, with respect a Person, (a) Liens for Taxes not yet due and payable or that are being contested 
in good faith by appropriate Proceedings and in each case for which appropriate reserves have been established on or 
reflected in the consolidated financial statements of such Person in accordance with GAAP, (b) Liens in favor of 
vendors, carriers, warehousemen, repairmen, mechanics, workmen, materialmen, construction or similar liens or 
encumbrances, in each case, arising by operation of Law in the ordinary course of business for amounts not yet due 
and payable or that are being contested in good faith by appropriate Proceedings and for which appropriate reserves 
have been established on the consolidated financial statements of such Person in accordance with GAAP, (c) Liens 
arising from transfer restrictions under securities Laws, (d) with respect to any Company Leased Real Property, as 
applicable, all easements, encroachments, restrictions, rights-of-way and any other non-monetary title defects, whether 
or not of record, that would not reasonably be expected to, individually or in the aggregate, materially interfere with 
the ordinary conduct of the business of such Person and such Person’s Subsidiaries as currently conducted or 
materially detract from the development, use, occupancy, value or marketability of the affected property, (e) zoning, 
building, land use, environmental regulations and other similar restrictions promulgated by any Governmental Entity, 
that, in the case of Company Leased Real Property, would not reasonably be expected to, individually or in the 
aggregate, materially interfere with the ordinary conduct of the business of such Person and such Person’s Subsidiaries 
as currently conducted or materially detract from the development, use, occupancy, value or marketability of the 
affected property, (f) Liens arising from the ordinary course of business with respect to surety bonds and supporting 
letters of credit, (g) non-exclusive licenses of Intellectual Property granted to customers in the ordinary conduct of the 
business of such Person or such Person’s Subsidiaries or (h) such other non-monetary Liens which would not, 
individually or in the aggregate, materially interfere with the ordinary conduct of business of such Person and such 
Person’s Subsidiaries or, if the same affect Company Leased Real Property, as applicable, materially detract from the 
development, use, occupancy, value or marketability of the affected property. 
  
“Person” means an individual, corporation, limited liability company, partnership, association, trust, unincorporated 
organization, other entity or group (as defined in Section 13(d) of the Exchange Act). 
  
“Personal Information” means any information that, alone or in combination with other information held by or on 
behalf of the Company or any of the Company Subsidiaries, identifies, or could reasonably be used to identify an 
individual or household, and any other personal information that is subject to or defined by any applicable Laws, in 
addition to any similar term provided by Privacy Requirements. 
  

  - 80 -  



  

  

  
“Privacy Requirements” means all applicable Laws relating to the Processing of any Personal Information, including 
any and all applicable Laws relating to breach notification, the use of biometric identifiers, or the use of Personal 
Information for marketing purposes and all of the Company’s and the Company Subsidiaries’ policies, notices and 
contractual obligations relating to the Processing of any Personal Information. 
  
“Proceedings” means all actions, suits, claims (or counterclaims), hearings, arbitrations, investigations, inquiries, 
litigations, mediations, grievances, audits, examinations or other proceedings, in each case, by or before any 
Governmental Entity. 
  
“Processing” means any operation or set of operations performed on Personal Information, whether or not by 
automated means, including but not limited to receipt, collection, compilation, use, storage, combination, sharing, 
safeguarding, disposal, erasure, destruction, disclosure or transfer (including cross-border transfer). 
  
“RCRA” means the Solid Waste Disposal Act (as amended by the Resource Conservation and Recovery Act), as 
amended (42 U.S.C. § 6901 et seq.), and the rules and regulations promulgated thereunder. 
  
“Related Party” means a Company Related Party or a Parent Related Party, as applicable. 
  
“Representatives” means, as to any Person, such Person’s directors, officers, employees, controlled Affiliates, 
accountants, consultants, legal counsel, investment bankers, advisors, agents and other representatives. 
  
“Sanctioned Person” means at any time any Person: (i) listed on any Sanctions-related list of designated or blocked 
persons; (ii) a Governmental Entity of, resident in, or organized under the laws of a country or territory that is the 
subject of comprehensive restrictive Sanctions from time to time (which includes, as of the date of this Agreement, 
Belarus, Cuba, Iran, North Korea, Russia, Syria, Venezuela and the Crimea, Donetsk and Luhansk regions of Ukraine); 
or (iii) majority-owned or controlled by any of the foregoing. 
  
“Sanctions” means those trade, economic and financial sanctions Laws, regulations, embargoes, and restrictive 
measures administered or enforced by (i) the United States (including the U.S. Treasury Office of Foreign Assets 
Control), (ii) the European Union and enforced by its member states, (iii) the United Nations, and (iv) Her Majesty’s 
Treasury. 
  
“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002, as amended, and the rules and regulations promulgated 
thereunder. 
  
“Schedule 14D-9” means a Solicitation/Recommendation Statement on Schedule 14D-9 with respect to the Offer 
(together with all amendments and supplements thereto, and including all exhibits thereto, but not including any “stop, 
look and listen” communication by the Company Board or any committee thereof to the Company Stockholders 
pursuant to Rule 14d-9(f) of the Exchange Act). 
  
“SEC” means the U.S. Securities and Exchange Commission. 
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“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder. 
  
“Software” means all: (i) software and computer programs of any type, including all software implementations of 
algorithms, models and methodologies, whether in source code or object code; and (ii) documentation and other 
materials related to any of the foregoing, including user manuals and training materials. 
  
“Subsidiary” of Parent, the Company or any other Person means any corporation, partnership, joint venture or other 
legal entity of which Parent, the Company or such other Person, as the case may be, owns, directly or indirectly, a 
majority of the capital stock or other Equity Interests the holders of which are generally entitled to vote for the election 
of the board of directors or other governing body of such corporation, limited liability company, partnership, joint 
venture or other legal entity, or otherwise owns, directly or indirectly, such capital stock or other Equity Interests that 
would confer control of any such corporation, limited liability company, partnership, joint venture or other legal entity 
(which shall include, but not be limited to, the control conferred by serving as managing member, general partner or 
similar such position with respect to any such entity), any Person that would otherwise be deemed a “subsidiary” 
under Rule 12b-2 promulgated under the Exchange Act or, with respect the Company, any entity that is a “Subsidiary” 
(as defined above) of the Company as of the date hereof; provided, however, that in no event shall any unconsolidated 
joint venture of the Company be deemed a Subsidiary of the Company for purposes of this Agreement. 
  
“Superior Company Proposal” means a bona fide, unsolicited, written Company Acquisition Proposal (except the 
references therein to “15% or more” shall be replaced by “more than 50%”) which did not result from or arise out of 
a breach of Section 6.3 (other than a de minimis breach) made by a Third Party which the Company Board has 
determined, in the good faith judgment of the Company Board (after consultation with its financial advisors and 
outside legal counsel), taking into account all of the terms and conditions of such Company Acquisition Proposal 
(including any termination or break-up fees, expense reimbursement provisions and conditions to consummation), and 
after taking into account all financial, legal, regulatory, and other aspects of such Company Acquisition Proposal 
(including the financing terms and the ability of such Third Party to finance such Company Acquisition Proposal) and 
such other factors as the Company Board considers in good faith to be appropriate (including the conditionality, timing 
and likelihood of consummation of such Company Acquisition Proposal and/or any financing thereof), (i) would result 
in a transaction that is more favorable from a financial point of view to the Company Stockholders (in their capacity 
as such) than the Merger and the other transactions contemplated by this Agreement and (ii) if accepted, is reasonably 
likely to be consummated (or, alternatively, at least as likely as the Merger to be consummated). 
  
“Tax Return” means any report, return (including information return), claim for refund, election, notice, estimated tax 
filing, declaration, statement, form or other document required to be filed or actually filed with a Governmental Entity 
with respect to Taxes, including any schedule or attachment thereto, and including any amendments thereof. 
  
“Taxes” means any and all U.S. federal, state, local or foreign taxes, fees, levies, duties, tariffs, imposts and other 
similar charges imposed by any Governmental Entity, including any income, gross income, estimated, franchise, 
windfall or other profits, gross receipts, property (real, tangible or intangible), sales, use, escheat, unclaimed property, 
net worth, capital stock, alternative or add-on minimum, environmental, use, payroll, employment, social security (or 
similar, including FICA), workers’ compensation, unemployment compensation, disability, severance, excise, 
withholding, ad valorem, stamp, transfer, value-added, gains tax or other tax, fee or other like assessment or charge 
of any kind whatsoever in the nature of a tax, including any interest, penalty, fine, assessment or addition to any of 
the foregoing. 
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“Third Party” shall mean any Person other than the Company, Parent or Merger Sub. 
  
“Transfer Taxes” means all transfer, documentary, sales, use, stamp, registration and other similar Taxes, and all 
conveyance fees, recording charges and other similar fees and charges incurred in connection with the consummation 
of the Merger and the other transactions contemplated by this Agreement. 
  
“Willful Breach” shall mean a material breach of this Agreement that is the consequence of a deliberate and intentional 
act or omission by the breaching party with the actual knowledge that the taking of such action or failure to take such 
action would reasonably be expected to result in or constitute such a material breach (it being agreed by the parties 
hereto that Merger Sub’s failure to purchase all Company Common Shares validly tendered (and not validly 
withdrawn) when required to do so in accordance with the terms of this Agreement shall be deemed to be a “Willful 
Breach” by Parent and Merger Sub). 
  
9.7     Terms Defined Elsewhere. The following terms are defined elsewhere in this Agreement, as indicated below: 
  

Term   Section 
Agreement   Preamble 
Alternative Financing    6.16(b)(i) 
Antitrust Counsel Only Material   6.4(d) 
Applicable Date    Article 4 
Book-Entry Shares   3.2(c)(ii) 
Cancelled Shares   3.1(c) 
Capitalization Date   4.2(a) 
Certificate of Merger   2.2 
Certificates   3.2(c)(i) 
Closing   2.2 
Closing Date   2.2 
Company   Preamble 
Company 401(k) Plan   6.7(e) 
Company Advisor   4.22(a) 
Company Board   Recitals 
Company Board Approval   4.3 
Company Board Recommendation   Recitals 
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Company Bylaws   4.1(b) 
Company Charter   4.1(b) 
Company Disclosure Schedule   Article 4 
Company Financial Statements   4.7(b) 
Company Leased Real Property   4.18(b) 
Company Material Contract   4.13(a) 
Company Notice   6.3(e) 
Company Notice Period   6.3(e) 
Company Permits   4.6(a) 
Company Preferred Shares   4.2(a) 
Company SEC Documents   4.7(a) 
Company Common Shares    Recitals  
Company Subsidiary   4.1(a) 
Confidential Information   6.2(b) 
Confidentiality Agreement   6.2(b) 
Continuing Employee   6.7(a) 
Contracting Party   9.17 
Covered Persons   6.8(a) 
D&O Insurance   6.8(c) 
DCP Unit Consideration   3.4(c) 
Debt Financing    5.12(a) 
DGCL   Recitals 
Dissenting Shares   3.3 
Effective Time   2.2 
Effect   9.6 
Enforceability Exceptions   4.3 
Equity Commitment Letter   Recitals 
Equity Financing   5.12(a) 
Exchange Fund   3.2(a) 
Existing Indemnification Agreements   6.8(a) 
Expiration Time   1.1(d)(i) 
Financing    5.12(a) 
Financing Letters   5.12(a) 
Financing Purposes   5.12(b) 
Insurance Policies   4.19 
Investor   Recitals 
Investors   Recitals 
Internet Domain Names   9.6 
Labor Agreement   4.12(c)(i) 
Letter of Transmittal   3.2(c)(i) 
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Limited Guarantee   5.12(f) 
Merger   Recitals 
Merger Consideration   3.1(a) 
Merger Sub   Preamble 
Minimum Condition   1.1(a)(i) 
New Plan   6.7(d) 
Non-Recourse Party    9.17 
Notice of Intervening Event Period   6.3(f) 
Offer   Recitals 
Offer Documents   1.1(f)(i) 
Offer Price   Recitals 
Offer to Purchase   1.1(a) 
Old Plans   6.7(d) 
Outside Date   8.1(b) 
Parent   Preamble 
Parent Disclosure Schedule   Article 5 
Paying Agent   3.2(b) 
Payoff Letter   6.14 
Performance-Based Restricted Share 
Consideration   3.4(b) 
Restricted Cash Award   3.4(a) 
Required Amount   5.12(b) 
Schedule 14D-9   1.2(a) 
Schedule TO   1.1(f)(i) 
Section 16   6.10 
Significant Company Subsidiary   4.1(a) 
Solvent 
Specified Stockholders 
Stockholder List Date   

5.10 
Recitals 
1.2(b) 

Surviving Corporation   2.1(a) 
Tender and Support Agreements   Recitals 
Termination Condition   Annex A 
Trade Secrets   9.6 

  
9.8     Headings. The headings contained in this Agreement are for reference purposes only and shall not affect in any 
way the meaning or interpretation of this Agreement. 
  
9.9     Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of being enforced 
by any rule of Law or public policy, all other conditions and provisions of this Agreement shall nevertheless remain 
in full force and effect so long as the economic or legal substance of the transactions contemplated hereby is not 
affected in any manner materially adverse to any party. Upon such determination that any such term or other provision 
is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this 
Agreement so as to effect the original intent of the parties hereto as closely as possible in an mutually acceptable 
manner that will achieve, to the maximum extent possible, the economic, business and other purposes of such void or 
unenforceable provision. 
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9.10     Entire Agreement. This Agreement (together with the Annexes, Parent Disclosure Schedule and Company 
Disclosure Schedule and the other documents delivered pursuant hereto), the Tender and Support Agreements and the 
Confidentiality Agreement constitute the entire agreement of the parties hereto and supersede all prior agreements 
(except the Confidentiality Agreement) and understandings, both written and oral, among the parties hereto, or any of 
them, with respect to the subject matter hereof. 
  
9.11     Assignment. This Agreement shall not be assigned by any party by operation of Law or otherwise without the 
prior written consent of the other parties hereto; provided, that each of Parent and Merger Sub shall have the right, 
without the prior written consent of the Company, to assign all or any portion of their respective rights, interests and 
obligations hereunder to a wholly owned direct or indirect Subsidiary of Parent or to any of their respective Affiliates, 
or to any debt financing sources (including the Debt Financing Sources) for purposes of creating a security interest 
herein or otherwise assigning as collateral in respect of any debt financing (including the Debt Financing), but no such 
assignment shall relieve Parent or Merger Sub of any of its obligations hereunder. Subject to the preceding sentence, 
this Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors 
and permitted assigns. Any purported assignment in violation of this Agreement will be void ab initio. 
  
9.12     No Third-Party Beneficiaries. This Agreement shall be binding upon and inure solely to the benefit of each 
party hereto and their respective successors and assigns, and nothing in this Agreement, express or implied, is intended 
to or shall confer upon any other Person any right, benefit or remedy of any nature whatsoever under or by reason of 
this Agreement, other than (a) from and after the Effective Time, the right of the holders of Company Common Shares 
to receive the Merger Consideration, and the rights of the holders of Company Equity Awards to receive the 
consideration therefor, in accordance with the terms of this Agreement, (b) any Persons entitled to indemnification, 
advancement of expenses, exculpation or insurance benefits under the provisions of Section 6.8 following the Effective 
Time, with respect to such provisions and (c) as set forth in or contemplated by the terms of Section 8.2, Section 8.3 
and Section 9.17. In addition to the foregoing, the Debt Financing Sources shall be third party beneficiaries of, and 
shall be entitled to enforce the provisions of Section 8.3 (solely to the extent that it relates to the Debt Financing 
Sources), the last sentence of Section 9.1, Section 9.11, this Section 9.12, Section 9.14, and Section 9.16 (in each case, 
solely to the extent that such section relates to the Debt Financing Sources). The representations and warranties in this 
Agreement are the product of negotiations among the parties hereto and are for the sole benefit of the parties hereto. 
   
9.13     Mutual Drafting; Interpretation. Each party hereto has participated in the drafting of this Agreement, which 
each party acknowledges is the result of extensive negotiations between the parties hereto. If an ambiguity or question 
of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto, and no 
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any 
provision. For purposes of this Agreement, whenever the context requires: the singular number shall include the plural, 
and vice versa; the masculine gender shall include the feminine and neuter genders; the feminine gender shall include 
the masculine and neuter genders; and the neuter gender shall include masculine and feminine genders. As used in 
this Agreement, the words “include” and “including” and variations thereof, shall not be deemed to be terms of 
limitation, but rather shall be deemed to be followed by the words “without limitation.” Except as otherwise indicated, 
all references in this Agreement to “Sections” and “Annexes” are intended to refer to Sections of this Agreement and 
Annexes to this Agreement. The Parent Disclosure Schedule, the Company Disclosure Schedule and exhibits attached 
to this Agreement constitute a part of this Agreement and are incorporated herein for all purposes. The words “hereof,” 
“hereto,” “hereby,” “herein,” “hereunder” and words of similar import, when used in this Agreement, shall refer to 
this Agreement as a whole and not to any particular Section or Article in which such words appear. All references in 
this Agreement to “$” are intended to refer to U.S. dollars. Unless otherwise specifically provided for herein, the term 
“or” shall not be deemed to be exclusive. Disclosure of any item on the Parent Disclosure Schedule or the Company 
Disclosure Schedule by reference to any particular Section or Subsection of this Agreement shall be deemed to 
constitute disclosure with respect to any other Section or Subsection of this Agreement if the relevance of such 
disclosure to such other Section or Subsection is reasonably apparent on the face of such disclosure. Except as 
otherwise indicated, “made available,” “provided to” or terms of similar import mean (i) made continuously available 
without removal beginning at least two Business Days prior to the date hereof to Parent and its advisors in the 



electronic data room maintained prior to the date hereof by the Company for purposes of the transactions contemplated 
by this Agreement, or (ii) as publicly filed or furnished by the Company with the SEC at least two Business Days prior 
to the date hereof. 
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9.14     Governing Law; Consent to Jurisdiction; Waiver of Trial by Jury. 
  

(a)     This Agreement and all claims and causes of action arising in connection herewith shall be governed 
by, and construed in accordance with, the Laws of the State of Delaware, without regard to Laws that may be 
applicable under conflicts of laws principles (whether of the State of Delaware or any other jurisdiction) that would 
cause the application of the Laws of any jurisdiction other than the State of Delaware; provided, however, that in any 
action brought against any of Parent’s Debt Financing Sources pursuant to this Agreement, the foregoing shall be 
governed by, and construed in accordance with, the laws of the State of New York, including its statutes of limitation, 
without giving effect to any choice of Law or conflict of Law rules or provisions (whether of the State of New York 
or any other jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State of New 
York. 

  
(b)     Each of the parties hereto irrevocably agrees that any Proceeding with respect to this Agreement and 

the rights and obligations arising in connection herewith or any claim or cause of action arising in connection with 
this Agreement or the negotiation hereof, and any Proceeding for recognition and enforcement of any judgment in 
respect of this Agreement and the rights and obligations arising hereunder brought by any other party hereto or its 
successors or assigns, will be brought and determined exclusively in the Delaware Court of Chancery and any state 
appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery does not have subject 
matter jurisdiction over a particular matter, any state or federal court within the State of Delaware). Each of the parties 
hereto hereby irrevocably submits with regard to any such Proceeding for itself and in respect of its property, generally 
and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not bring any action 
relating to or arising from this Agreement or any of the transactions contemplated hereby or the negotiation hereof in 
any court other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and agrees not to assert 
as a defense, counterclaim or otherwise, in any Proceeding with respect to this Agreement or the transactions 
contemplated hereby, (i) any claim that it is not personally subject to the jurisdiction of the above named courts for 
any reason other than the failure to serve in accordance with this Section 9.14, (ii) any claim that it or its property is 
exempt or immune from the jurisdiction of any such court or from any legal process commenced in such courts 
(whether through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, 
execution of judgment or otherwise) and (iii) to the fullest extent permitted by applicable Law, any claim that (A) the 
Proceeding in such court is brought in an inconvenient forum, (B) the venue of such Proceeding is improper or (C) 
this Agreement, or the subject matter hereof, may not be enforced in or by such courts. Each of the parties hereto 
agrees that a final judgment in any such Proceeding shall be conclusive and may be enforced in other jurisdictions by 
suit on the judgment or in any other manner provided by applicable Law. Each party to this Agreement irrevocably 
consents to service of process in the manner provided for notices in Section 9.5 and agrees that service made in such 
manner shall have the same legal force and effect as if served upon such party personally within the State of Delaware. 
Nothing in this Agreement will affect the right of any party to this Agreement to serve process in any other manner 
permitted by applicable Law. 
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(c)     EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY THAT MAY 

ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, 
AND THEREFORE EACH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY 
RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR 
INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT AND ANY OF THE AGREEMENTS 
DELIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS CONTEMPLATED HEREBY OR 
THEREBY. EACH PARTY CERTIFIES AND ACKNOWLEDGES THAT (I) NO REPRESENTATIVE, AGENT 
OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 
OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE EITHER OF SUCH 
WAIVERS, (II) IT UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH WAIVERS, (III) 
IT MAKES SUCH WAIVERS VOLUNTARILY AND (IV) IT HAS BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION 9.14(c). 

  
(d)     Notwithstanding anything in this Agreement to the contrary, each of the parties hereto agrees that (i) it 

will not bring or support any Proceedings against the Debt Financing Sources arising out of or relating to this 
Agreement, including any dispute arising out of relating in any way to the Debt Financing or the performance thereof, 
in any forum other than a court of competent jurisdiction located within the Borough of Manhattan in the City of New 
York, New York, whether a state or Federal court and (ii) the provisions of this Section 9.14 relating to the waiver of 
jury trial shall apply to any such Proceedings. The provisions of this Section 9.14 shall be enforceable by each Debt 
Financing Source, its Affiliates and their respective successors and permitted assigns. 

  

  - 88 -  



  

  

  
9.15     Counterparts. This Agreement may be signed in any number of counterparts, including electronic signature and 
transmission methods, including .pdf files or DocuSign, each of which shall be an original, with the same effect as if 
the signatures thereto and hereto were upon the same instrument. This Agreement shall become effective when the 
Company, on the one hand, and Parent and Merger Sub, on the other hand, shall have received a counterpart hereof 
signed by the other party hereto. Until and unless the Company, on the one hand, and Parent and Merger Sub, on the 
other hand, shall have received a counterpart hereof signed by the other party hereto, this Agreement shall have no 
effect and no party shall have any right or obligation hereunder (whether by virtue of any other oral or written 
agreement or other communication). The exchange of a fully executed Agreement (in counterparts or otherwise) by 
electronic transmission in .pdf format, or via DocuSign shall be sufficient to bind the parties hereto to the terms and 
conditions of this Agreement. 
  
9.16     Specific Performance. 
  

(a)     The parties hereto agree that if the Company, Parent or Merger Sub were to breach any of their 
respective obligations under this Agreement (including failing to take such actions as are required of them hereunder 
to consummate the Merger, the Offer and the other transactions contemplated hereby) in accordance with its specified 
terms or otherwise breach such provision, irreparable damage would occur, no adequate remedy at law would exist 
and damages would be difficult to determine, and accordingly, prior to any valid termination of this Agreement in 
accordance with Section 8.1, subject to Section 9.16(b), (a) the parties hereto shall be entitled to an injunction or 
injunctions to prevent or remedy breaches of this Agreement and to specific performance of the terms hereof, in each 
case in the Delaware Court of Chancery or, if such court shall not have jurisdiction, in any federal court located in the 
State of Delaware or any Delaware state court, this being in addition to any other remedy to which they are entitled at 
law or in equity, (b) the parties hereto waive any requirement for the securing or posting of any bond or other security 
in connection with the obtaining of any specific performance or injunctive relief and (c) the parties hereto will waive, 
in any action for specific performance, the defense of adequacy of a remedy at law. Subject to Section 8.3(e), either 
party’s pursuit of specific performance at any time will not be deemed an election of remedies or waiver of the right 
to pursue any other right or remedy to which such party may be entitled, including the right to pursue remedies for 
liabilities or damages incurred or suffered by a party in the case of a breach of this Agreement involving Willful 
Breach or fraud. 

  
(b)     It is explicitly agreed that the Company shall have the right to an injunction, specific performance or 

other equitable remedies in connection with enforcing Parent’s and Merger Sub’s obligations to consummate the Offer 
(including, subject to the satisfaction (or to the extent waivable, the waiver) of the conditions to the Offer set forth in 
Annex A, Merger Sub’s obligation to accept for payment, and pay for, the Company Common Shares tendered in the 
Offer) and the Merger (including, subject to the satisfaction (or to the extent waivable, the waiver) of the conditions 
to the Merger set forth in Article 7 (other than those conditions that by their terms are to be satisfied at the Closing, 
but subject to the fulfillment or waiver of those conditions at the Closing), Parent’s obligation to pay or cause to be 
paid the Merger Consideration and the consideration payable in respect of Company Equity Awards as set forth herein) 
and cause the Equity Financing to be funded to fund the Offer and the Merger (including to cause Parent to enforce 
the obligations of any guarantor under the Equity Commitment Letters in order to cause the Equity Financing to be 
timely completed in accordance with and subject to the terms and conditions set forth in the Equity Commitment 
Letters), in each case in the event and only in the event that each of the following requirements have been satisfied: 
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(i)     the conditions set forth in Annex A have been satisfied or (if permitted by applicable Law) 

waived at or prior to the Expiration Time; 
  
(ii)     no party hereto shall have validly terminated this Agreement in accordance with Article 8; 
  
(iii)     the Debt Financing has been funded in accordance with the terms thereof or will or would be 

funded in accordance with the terms thereof so as to enable Parent and Merger Sub to comply with their obligations 
under Section 1.1(e), if the Equity Financing were funded in accordance with the terms thereof; 

  
(iv)     the Company has irrevocably confirmed in writing to Parent that the Company stands ready, 

willing and able to effect the Closing if specific performance is granted and the Equity Financing and Debt Financing 
are funded; and 

  
(v)     Merger Sub shall have failed to consummate (as defined in Section 251(h) of the DGCL) the 

Offer in accordance with Article 1 following written notice from the Company in accordance with clause (iv) above. 
  

9.17     Non-Recourse. 
  

(a)     Except for the liabilities and obligations of the parties to the Confidentiality Agreement, the Debt 
Commitment Letters, the Equity Commitment Letters, the Limited Guarantee and the Tender and Support Agreements 
under any of the foregoing Contracts to which they are expressly identified as parties, all claims, obligations, liabilities, 
or causes of action (whether in contract or in tort, in law or in equity, or granted by statute) that may be based upon, 
in respect of, arise under, out or by reason of, be connected with, or relate in any manner to this Agreement, the Offer 
or the Merger, or the negotiation, execution, or performance of this Agreement (including any representation or 
warranty made in, in connection with, or as an inducement to, this Agreement), may be made only against (and such 
representations and warranties are those solely of) the Persons that are expressly identified as the parties in the 
preamble to this Agreement (the “Contracting Parties”). No Person who is not a Contracting Party, including any 
current, former or future incorporator, member, partner, manager, director, officer, stockholder, equityholder, 
Affiliate, Representative or assignee of, and any financial advisor or lender to, any Contracting Party, or any current, 
former or future incorporator, member, partner, manager, director, officer, stockholder, equityholder, Affiliate, 
Representative or assignee of any of the foregoing and the Debt Financing Sources, the Investors and the Guarantor 
(each, a “Non-Recourse Party”), shall have any liability (whether in contract or in tort, in law or in equity, or granted 
by statute) for any claims, causes of action, obligations, or liabilities arising under, out of, in connection with, or 
related in any manner to this Agreement, the Offer or the Merger or based on, in respect of, or by reason of this 
Agreement, the Offer or the Merger or the negotiation, execution, performance, or breach of this Agreement (other 
than, in each case, the liabilities and obligations of the parties to the Confidentiality Agreement, the Debt Commitment 
Letters, the Equity Commitment Letters, the Limited Guarantee and the Tender and Support Agreements under any 
of the foregoing Contracts to which they are expressly identified as parties), and, to the maximum extent permitted by 
applicable Laws, each Contracting Party, on behalf of itself and its Affiliates, hereby waives and releases all such 
liabilities, claims, causes of action, and obligations against any such Non-Recourse Party. Without limiting the 
foregoing, to the maximum extent permitted by applicable Laws, except as provided in the Confidentiality Agreement, 
the Debt Commitment Letters, the Equity Commitment Letters, the Limited Guarantee and the Tender and Support 
Agreements, (i) each Contracting Party hereby waives and releases any and all rights, claims, demands, or causes of 
action that may otherwise be available at law or in equity, or granted by statute, to avoid or disregard the entity form 
of a Contracting Party or otherwise impute or extend the liability of a Contracting Party to any Non-Recourse Party, 
whether based on statute or based on theories of equity, agency, control, instrumentality, alter ego, domination, sham, 
single business enterprise, piercing the veil, unfairness, undercapitalization, or otherwise; and (ii) each Contracting 
Party disclaims any reliance upon any Non-Recourse Party with respect to the performance of this Agreement or any 
representation or warranty made in, in connection with, or as an inducement to this Agreement. 
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(b)     Without limiting the foregoing, subject to the rights of the parties to the Debt Commitment Letter under 

the terms thereof, none of the parties hereto, solely in their respective capacities as parties to this Agreement, nor or 
any of their respective Related Parties, shall have any rights or claims against Debt Financing Sources, solely in their 
respective capacities as lenders in connection with the Debt Financing, and the Debt Financing Sources, solely in their 
respective capacities as such lenders, shall not have any rights or claims against any party or any of their respective 
Related Parties in connection with this Agreement or the Financing, whether at law or in equity, in contract, in tort or 
otherwise. 

  
[Signature page follows] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed and delivered as of 

the date first written above by their respective officers thereunto duly authorized. 
  
  WHITEHAWK ACQUISITION, INC. 
      
  By:   /s/ Jeffrey Slotterback  
      Name: Jeffrey Slotterback  
      Title: President  
    
  WHITEHAWK MERGER SUB, INC. 
      
  By:   /s/ Jeffrey Slotterback  
      Name: Jeffrey Slotterback  
      Title: President  
    
  PHX MINERALS INC. 
      
  By:   /s/ Chad L. Stephens  
      Name: Chad L. Stephens  
    

  
Title: President and Chief Executive 

Officer  
   

  

[Signature Page to Agreement and Plan of Merger] 



  

  

   
Annex A 

  
Conditions to the Offer 

  
The obligation of Merger Sub to accept for payment and pay for Company Common Shares validly tendered (and not 
withdrawn) pursuant to the Offer is subject to the satisfaction of the Minimum Condition and the additional conditions 
set forth in clauses (a) through (g) below. Accordingly, notwithstanding any other provision of the Offer or this 
Agreement to the contrary, Merger Sub shall not be required to accept for payment or (subject to any applicable rules 
and regulations of the SEC, including Rule 14e-1(c) under the Exchange Act) pay for, and may delay the acceptance 
for payment or (subject to any such rules and regulations) the payment for, any tendered shares of Company Common 
Shares, and may terminate the Offer at any scheduled Expiration Time or amend or terminate the Offer in each case 
as permitted by this Agreement, if: (i) the Minimum Condition shall not be satisfied by the then-scheduled Expiration 
Time of the Offer; or (ii) any of the following additional conditions shall not be satisfied: 
  
(a) (i) no Governmental Entity having jurisdiction over any of the parties hereto shall have (A) enacted, issued or 
promulgated any Law that is in effect as of immediately prior to the Expiration Time that has the effect of making the 
Offer, the acquisition of Company Common Shares by Parent or Merger Sub, or the Merger illegal or which has the 
effect of prohibiting or otherwise preventing the consummation of the Offer, the acquisition of Company Common 
Shares by Parent or Merger Sub, or the Merger, or (B) issued or granted any Order that is in effect as of immediately 
prior to the Expiration Time that has the effect of making the Offer, the acquisition of Company Common Shares by 
Parent or Merger Sub, or the Merger illegal or which has the effect of prohibiting or otherwise preventing the 
consummation of the Offer, the acquisition of Company Common Shares by Parent or Merger Sub, or the Merger or 
(ii) there shall not be pending or threatened by any Governmental Entity any action, inquiry, request for information, 
or investigation, challenging or seeking to restrain, prohibit, prevent, enjoin, investigate, alter or delay the 
consummation of the Offer, the acquisition of Company Common Shares by Parent or Merger Sub, or the Merger; 
  
(b) (i) (A) each of the representations and warranties contained in Section 4.3, and Section 4.11(k) shall be true in all 
respects when made and as of immediately prior to the Expiration Time as if made at and as of such time (other than 
any such representation or warranty that is made as of a specified date, which need only be true in all respects as of 
such specified date), (B) the representation and warranty contained in Section 4.10(b) shall be true in all respects when 
made, (C) the representations and warranties contained in Sections 4.2(a), (b), and (c) shall be true in all respects when 
made and as of immediately prior to the Expiration Time as if made at and as of such time (other than such 
representation or warranty that is made as of a specified date, which need only be true in all respects as of such 
specified date), except that any de minimis inaccuracies shall be disregarded, and (D) each of the representations and 
warranties in Section 4.1, Section 4.2(d), the first sentence of Section 4.4, Section 4.20, Section 4.22 and Section 4.23, 
to the extent not qualified as to materiality or “Company Material Adverse Effect,” shall be true in all material respects, 
and to the extent so qualified shall be true in all respects, when made and as of immediately prior to the Expiration 
Time as if made at and as of such time (other than any of the foregoing representations and warranties referenced in 
this clause “(D)” that is made only as of a specified date, which need only be true, to the extent not qualified as to 
materiality or “Company Material Adverse Effect,” in all material respects, and to the extent so qualified, in all 
respects, in each case as of such specified date), and (ii) each of the representations and warranties in Article 4 (other 
than the representations and warranties referred to in clause “(i)” of this clause “(b)”), disregarding any materiality or 
Company Material Adverse Effect qualifications contained therein, shall be true when made and as of immediately 
prior to the Expiration Time as if made at and as of such time (other than any of the foregoing representations and 
warranties referenced in this clause “(ii)” that are made only as of a specified date, which need only to be true as of 
such specified date), except where the failure to be so true and correct would not have, or reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect; 
   

  



  

  

  
(c) the Company shall have complied with or performed in all material respects its agreements, obligations and 
covenants required to be complied with or performed by it prior to the Expiration Time under the Agreement; 
  
(d) since the date of the Agreement, there shall not have been any Effect that has had, or would reasonably be expected 
to have, a Company Material Adverse Effect; 
  
(e) the Company shall have delivered to Parent a certificate, signed on behalf of the Company by its chief executive 
officer, certifying that the conditions set forth in clauses (b), (c) and (d) shall have been satisfied; 
  
(f) the Company Board shall not have effected a Company Change of Board Recommendation; and 
  
(g) the Agreement shall not have been terminated in accordance with its terms (the “Termination Condition”). 
  
The foregoing conditions are for the sole benefit of Parent and Merger Sub, may be asserted by Parent or Merger Sub 
and may be waived by Parent or Merger Sub in whole or in part at any time and from time to time in the sole discretion 
of Parent or Merger Sub, subject in each case to the terms of the Agreement and the applicable rules and regulations 
of the SEC and except for the Minimum Condition and the Termination Condition (each of which may only be waived 
with the prior written consent of the Company). The failure by Parent or Merger Sub at any time to exercise any of 
the foregoing rights shall not be deemed a waiver of any such right and, each such right shall be deemed an ongoing 
right which may be asserted at any time and from time to time. 
  

*** 
  

  



  

  

  
Exhibit A 

  
Form of Tender and Support Agreement 

  
[See attached] 

  
  

  



  

  

  
Final 

  
TENDER AND SUPPORT AGREEMENT 

  
This TENDER AND SUPPORT AGREEMENT, dated as of May 8, 2025 (this “Agreement”), is made by 

and among WhiteHawk Acquisition, Inc., a Delaware corporation (“Parent”); WhiteHawk Merger Sub, Inc., a 
Delaware corporation and a wholly owned, direct subsidiary of Parent (“Merger Sub”); and [●] (“Stockholder”). 
Capitalized terms used but not otherwise defined herein have the meanings assigned to such terms in the Agreement 
and Plan of Merger dated as of the date of this Agreement (the “Merger Agreement”) by and among Parent, Merger 
Sub and PHX Minerals Inc., a Delaware corporation (the “Company”), unless the context in the Merger Agreement 
clearly indicates otherwise. 

  
WITNESSETH: 

  
WHEREAS, Stockholder owns beneficially (as defined in Rule 13d-3 under the Exchange Act) and/or of 

record (as specified on Schedule A) the shares of common stock of the Company, par value $0.01666 per share (“the 
“Company Common Shares”) set forth opposite Stockholder’s name on Schedule A (including all such Company 
Common Shares that are outstanding as of the date hereof, together with any other Company Common Shares that are 
hereafter issued to, or are otherwise acquired or owned, beneficially or of record by, Stockholder during the Agreement 
Period (as defined below), including through the exercise of any stock options, warrants, convertible or exchangeable 
securities or other similar instruments of the Company, and any other securities of the Company described in Section 
11, but excluding any shares that are disposed of in compliance with Section 7(b), collectively, the “Subject Shares”). 

  
WHEREAS, concurrently with the execution and delivery of this Agreement, Parent, Merger Sub and the 

Company are entering into the Merger Agreement, a copy of which has been made available (as defined in the Merger 
Agreement) to Stockholder, which provides for, among other things, the making of a tender offer (such offer, as it 
may be amended from time to time as permitted by the Merger Agreement, the “Offer”) by Merger Sub for all of the 
outstanding Company Common Shares, and the merger of Merger Sub with and into the Company (the “Merger”), 
upon the terms and subject to the conditions set forth therein. 

  
WHEREAS, as an inducement to and condition to Parent’s and Merger Sub’s willingness to enter into the 

Merger Agreement, Parent has required and Stockholder desires to enter into this Agreement. 
  

NOW, THEREFORE, in consideration of the foregoing and the covenants, premises, representations and 
warranties and agreements contained in this Agreement and for other good and valuable consideration, the receipt and 
adequacy of which are hereby acknowledged, and intending to be legally bound, the parties to this Agreement agree 
as follows: 

  
SECTION 1. Agreement to Tender. 
  

(a) Tender. Stockholder hereby agrees to (i) promptly (in any event, not later than five Business 
Days after commencement of the Offer) and validly tender or cause to be tendered into the Offer, any and all Subject 
Shares (free and clear of any Liens or restrictions, except for such Liens or restrictions hereunder or pursuant to any 
applicable restrictions on transfer under applicable securities Laws), pursuant to and in accordance with the terms of 
the Offer and Rule 14d-2 under the Exchange Act and (ii) to the extent Stockholder acquires beneficial ownership of 
any additional outstanding Company Common Shares during the Agreement Period, promptly (in any event, not later 
than two Business Days after Stockholder acquires beneficial ownership of such additional outstanding Company 
Common Shares) and validly tender or cause to be validly tendered into the Offer, pursuant to and in accordance with 
the terms of the Offer, all of such additional Company Common Shares (free and clear of any Liens or restrictions, 
except for such Liens or restrictions hereunder or pursuant to any applicable restrictions on transfer under applicable 
securities Laws), in each case in accordance with the Offer. In furtherance of the foregoing, at the time of such tender, 



Stockholder shall cause its broker or such other Person that is the holder of record of any Subject Shares to tender 
such Subject Shares pursuant to and in accordance with the terms of the Offer and within the timeframe specified in 
the first sentence of this Section 1(a). 

   
(b) No Withdrawal. Stockholder agrees that once its Subject Shares are tendered, Stockholder will 

not withdraw or cause or permit to be withdrawn any of such Subject Shares from the Offer, unless and until this 
Agreement shall have been terminated in accordance with Section 12(d). 

  

  



  

  

  
(c) Return of Subject Shares. If the Offer is terminated or withdrawn by Merger Sub, or the Merger 

Agreement is validly terminated prior to the Expiration Time, Parent and Merger Sub shall promptly return, and shall 
cause Paying Agent to return, all tendered Subject Shares to the registered holders of the Subject Shares tendered in 
the Offer. 

  
(d) Conditional Obligation. Stockholder acknowledges and agrees that Merger Sub’s obligation to 

accept for payment Company Common Shares tendered into the Offer, including any Company Common Shares 
tendered by Stockholder, is subject to the terms and conditions of the Merger Agreement and the Offer. 

  
SECTION 2. Documentation and Information. 
  
(a) Stockholder: (i) consents to and authorizes the publication and disclosure by Parent, Merger Sub or the 

Company, as applicable, of Stockholder’s identity and holdings of Subject Shares, the nature of Stockholder’s 
commitments, arrangements and understandings under this Agreement (including, for the avoidance of doubt, the 
disclosure of this Agreement) and any other information, in each case, that Parent, Merger Sub or the Company, as 
applicable, reasonably determines is required to be disclosed by applicable Law in any press release, any of the Offer 
Documents, the Schedule 14D-9 or any other disclosure document (whether or not filed with the SEC) in connection 
with the Offer, the Merger and any contemplated transaction in connection with the Offer, the Merger or any other 
transactions contemplated by the Merger Agreement (collectively, the “Contemplated Transactions”); and (ii) agrees 
to promptly furnish to Parent, Merger Sub or the Company, as applicable, any information it may reasonably require 
for the preparation of any such disclosure documents. 

  
(b) Stockholder: (i) represents and warrants that none of the information provided by or on behalf of 

Stockholder pursuant to this Section 2 will contain any untrue statement of material fact or omit to state any material 
fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances 
under which they were made, not misleading; and (ii) agrees to promptly notify Parent, Merger Sub and the Company, 
as applicable, of any required corrections with respect to any such information, if and to the extent that any such 
information shall have become false or misleading in any material respect. Stockholder shall consult with Parent 
before issuing any press releases or otherwise making any public statements with respect to the Contemplated 
Transactions and shall not issue any such press release or make any public statement without the written approval of 
Parent, except as may be required by applicable Law.  

  
SECTION 3. Voting Agreement. 
  
(a) Stockholder irrevocably and unconditionally agrees that, during the Agreement Period, at any annual or 

special meeting of the Company Stockholders, however called, including any adjournment or postponement thereof, 
and in connection with any action proposed to be taken by written consent of the Company Stockholders, Stockholder 
will, in each case to the fullest extent that such Stockholder’s Subject Shares are entitled to vote thereon, vote against 
and not consent to: (i) any action (including any amendment to the Company Charter or Company Bylaws, as in effect 
on the date hereof), agreement or transaction that would reasonably be expected to frustrate the purposes of, impede, 
hinder, interfere with, nullify, prevent, delay, discourage or adversely affect, in each case in any material respect, this 
Agreement or the consummation of the Contemplated Transactions; (ii) any Company Acquisition Proposal or any 
agreement related thereto, and any action in furtherance of any Company Acquisition Proposal; (iii) any merger, 
acquisition, sale, transfer of a material portion of the rights or other assets of the Company or any of its Subsidiaries, 
consolidation, reorganization, recapitalization, extraordinary dividend, dissolution, liquidation or winding up of or by 
the Company or any of its Subsidiaries, or any other extraordinary transaction involving the Company (other than the 
Merger) or any of its Subsidiaries; (iv) any action, proposal, transaction or agreement that could reasonably be 
expected to result in a breach, in any material respect, of any covenant, representation or warranty or any other 
obligation or agreement of Stockholder under this Agreement or the Company or any of its Subsidiaries under the 
Merger Agreement; (v) any change in the Company Board; or (vi) any material change in the capitalization of the 
Company’s or any of its Subsidiaries’ corporate structure (collectively, the “Supported Matters”). Until the Subject 



Shares are accepted for purchase in the Offer, Stockholder shall retain at all times the right to vote the Subject Shares 
in such Stockholder’s sole discretion, and without any other limitation, solely on any matters other than those set forth 
in this Section 3(a) that are at any time or from time to time presented for consideration to the Company’s stockholders 
generally. 

  
(b) During the Agreement Period, Stockholder: (i) shall ensure that, during the Agreement Period, any other 

Person having voting power with respect to any Subject Shares will not vote any such shares in favor of or consent to, 
and will vote against, the approval of the matters described in clauses (i) through (vi) of Section 3(a); and (ii) shall not 
enter into any agreement or understanding with any Person to vote or give instruction in any manner inconsistent with 
this Section 3. 

  

  



  

  

  
SECTION 4. Irrevocable Proxy. 
  
(a) Stockholder hereby revokes (and agrees to cause to be revoked) any and all proxies, if any, that it has 

heretofore granted with respect to its Subject Shares. Stockholder hereby irrevocably appoints Parent as attorney-in-
fact and proxy, with full power of substitution, for and on behalf of Stockholder, for and in the name, place and stead 
of Stockholder, to: 

  
(i) attend any and all meetings at which any Supported Matters are to be considered (whether annual 

or special and whether or not adjourned or postponed) of the holders of Company Common Shares (each, a “Company 
Stockholder Meeting”); 

  
(ii) vote, express consent or dissent, issue instructions to the record holder to vote the Subject Shares 

or otherwise utilize such voting power in accordance with the provisions of Section 3 at any annual or special meeting 
of the Company at which any Supported Matters are to be considered as Parent or its proxy shall, in Parent’s sole 
discretion, deem proper with respect to the Subject Shares; and 

  
(iii) if applicable, grant or withhold, or issue instructions to the record holder to grant or withhold, 

in accordance with the provisions of Section 3, all written consents with respect to the Subject Shares at any Company 
Stockholder Meeting or otherwise. 

  
(b) The foregoing proxy granted pursuant to Section 4(a) shall be deemed to be a proxy coupled with an 

interest and is irrevocable (and as such shall survive and not be affected by the death, incapacity, mental illness or 
insanity of Stockholder) until the end of the Agreement Period and shall not be terminated by operation of law or upon 
the occurrence of any other event other than the termination of this Agreement pursuant to Section 12(d) (in which 
case the foregoing proxy shall be deemed revoked automatically). Stockholder authorizes such attorney and proxy to 
substitute any other Person(s) to act hereunder, to revoke any substitution and to file this proxy and any substitution 
or revocation with the Secretary of the Company. Stockholder hereby affirms that the irrevocable proxy set forth in 
this Section 4 is given in connection with and granted in consideration of and as an inducement to Parent and Merger 
Sub entering into this Agreement and the Merger Agreement and that such irrevocable proxy is given to secure the 
obligations of Stockholder under Section 3. Notwithstanding anything to the contrary in this Section 4, nothing herein 
shall prevent Stockholder from making any Transfers to Permitted Transferees in accordance with Section 7(b) herein; 
provided, however, that no such Transfer to a Permitted Transferee shall limit, amend or revoke the foregoing proxy. 
  

SECTION 5. Representations and Warranties of Stockholder. Stockholder represents and warrants to 
Parent and Merger Sub as follows (it being understood that, except where expressly stated to be given or made as of 
the date hereof only, the representations and warranties contained in this Agreement shall be made as of the date hereof 
and as of the Acceptance Time). 

  
(a) Authority. Stockholder (or the representative or fiduciary signing on his behalf, as applicable) 

has full legal capacity, right and authority to execute and deliver this Agreement and to perform their 
obligations hereunder. This Agreement has been duly and validly executed and delivered by Stockholder and, 
assuming due and valid authorization, execution and delivery by Parent and Merger Sub constitutes a legally 
valid and binding obligation of Stockholder, enforceable against Stockholder in accordance with its terms, 
except as may be limited by the Enforceability Exceptions. 

  
(b) No Conflict.  
  

(i) The execution, delivery and performance by Stockholder of this Agreement and the 
consummation of the Contemplated Transaction do not and will not (A) violate, contravene, conflict with, or 
result in any violation or breach of the Company Charter or Company Bylaws, or other comparable charter 
or organizational documents, of Stockholder, if any, (B) violate, contravene, conflict with, or result in any 



violation or breach of any applicable Law applicable to Stockholder or Stockholder’s Subject Shares, (C) 
conflict with or violate or require any consent, approval, notice or other action by any Person under, constitute 
a default (with or without notice of lapse of time or both) under, or give rise to any right of termination, 
cancellation or acceleration or to a loss of any benefit to which Stockholder is entitled under any provision 
of any Contract binding on Stockholder or any of Stockholder’s properties or assets, including the Subject 
Shares or (D) result in the imposition of any Lien (other than Permitted Liens) or other restriction on any 
asset of Stockholder, except in the case of clauses (C) and (D) herein, any such violation, breach, conflict, 
default, termination, acceleration or Lien that would not, individually or in the aggregate, reasonably be 
expected to restrict, prohibit or impair the consummation of the Contemplated Transactions or the 
performance by the Stockholder of its obligations under this Agreement, in each case, in any material respect. 

  

  



  

  

  
(ii) No consent or order of, or registration or filing with or notification to, any 

Governmental Entity or any other Person is required by or with respect to Stockholder in connection with the 
execution and delivery of this Agreement by Stockholder or the performance by Stockholder of Stockholder’s 
obligations hereunder, except for the filing with the SEC of any Schedules 13D or 13G or amendments to 
Schedules 13D or 13G and filings under Section 16 of the Exchange Act, as amended as may be required in 
connection with this Agreement and the Contemplated Transactions or as would not, individually or in the 
aggregate, reasonably be expected to restrict, prohibit or impair the consummation of the Contemplated 
Transactions or the performance by Stockholder of its obligations under this Agreement, in each case, in any 
material respect. 

  
(c) Ownership of Subject Shares. As of the date hereof, Stockholder (together with Stockholder’s 

spouse if Stockholder is married and the Subject Shares constitute communal property under applicable Law) 
is, and (except with respect to any Subject Shares Transferred (as defined below) in accordance with Section 
7(b) or accepted for payment pursuant to the Offer) at all times during the Agreement Period will be, the 
beneficial and/or record owner (as specified on Schedule A) of, and have good and marketable title to, the 
Subject Shares, free and clear of any Liens or restrictions, except for such Liens or restrictions hereunder or 
pursuant to any applicable restrictions on transfer under applicable securities Laws. Other than as provided 
in this Agreement, Stockholder has, and (except with respect to any Subject Shares Transferred in accordance 
with Section 7(b) or accepted for payment pursuant to the Offer) at all times during the Agreement Period 
will have, with respect to the Subject Shares, the sole power, directly or indirectly, to vote, dispose of, 
exercise, exchange and convert, as applicable, such Subject Shares, and to demand or waive any appraisal or 
dissenters’ rights or issue instructions pertaining to such Subject Shares with respect to the matters set forth 
in this Agreement, in each case with no limitations, qualifications or restrictions on such rights, and, as such, 
has, and (except with respect to any Subject Shares Transferred in accordance with Section 7(b) or accepted 
for payment pursuant to the Offer) at all times during the Agreement Period will have, the complete and 
exclusive power to, directly or indirectly: (i) issue (or cause the issuance of) instructions with respect to the 
matters set forth in Section 4; (ii) agree to all matters set forth in this Agreement; and (iii) demand and waive 
appraisal or dissenters’ rights. 

  
(d) Total Shares. Except to the extent of any Subject Shares acquired after the date hereof (which 

shall become Subject Shares upon that acquisition), the number of the Company Common Shares set forth 
on Schedule A opposite the name of Stockholder are the only Company Common Shares owned beneficially 
and/or of record (as specified on Schedule A) by Stockholder on the date of this Agreement. Other than the 
Subject Shares and any Company Common Shares that are the subject of unvested Company Equity Awards 
(the number of which is set forth opposite the name of Stockholder on Schedule A), Stockholder does not 
own, beneficially or otherwise, (i) any Company Common Shares, (ii) any securities convertible into or 
exchangeable for (in each case, whether currently, upon lapse of time, following the satisfaction of any 
conditions, upon the occurrence of any event or any combination of the foregoing), any capital stock, voting 
securities or securities convertible into or exchangeable for capital stock or voting securities of the Company, 
or (iii) any options to purchase or rights to subscribe for or otherwise acquire any securities of the Company, 
and Stockholder has no interest in or voting rights with respect to any securities of the Company. Except as 
provided in this Agreement, there are no agreements or arrangements of any kind, contingent or otherwise, 
to which Stockholder is a party obligating Stockholder to Transfer or cause to be Transferred, any Subject 
Shares. Except pursuant to this Agreement, no Person has any contractual or other right or obligation to 
purchase or otherwise acquire any Subject Shares. 

  
(e) No Other Proxies. None of such Stockholder’s Subject Shares are subject to any voting 

agreement, trust or other agreement or arrangement with respect to voting or to any proxy, except pursuant 
to this Agreement. 

  



(f) Absence of Litigation. As of the date hereof, there is no Proceeding pending against, or, to the 
knowledge of Stockholder, threatened against or otherwise affecting, Stockholder or any of their properties 
or assets (including any Subject Shares) that could reasonably be expected to impair the ability of Stockholder 
to perform their obligations hereunder or to consummate the Contemplated Transactions hereby on a timely 
basis in any material respect. 

  

  



  

  

  
(g) Opportunity to Review; Reliance. Stockholder has received and reviewed a copy of the Merger 

Agreement and has had the opportunity to engage and consult with counsel of their own choosing. 
Stockholder understands and acknowledges that Parent and Merger Sub are entering into the Merger 
Agreement in reliance upon Stockholder’s execution, delivery and performance of this Agreement. 

  
(h) No Fees. No investment banker, broker, finder or other intermediary is entitled to a fee or 

commission from Parent, Merger Sub or the Company in respect of this Agreement based upon any 
arrangement or agreement made by or on behalf of Stockholder in their capacity as such. 

  
SECTION 6. Representations and Warranties of Parent and Merger Sub. Each of Parent and Merger 

Sub represent and warrant to Stockholder, jointly and severally, as follows: Each of Parent and Merger Sub has all 
requisite corporate power and authority necessary to execute and deliver this Agreement and, assuming the Merger is 
consummated in accordance with Section 251(h) of the DGCL, to perform (subject to the conditions contained herein) 
their respective obligations hereunder and to consummate the Contemplated Transactions, including the Merger and 
the Offer. This Agreement has been duly and validly executed and delivered by each of Parent and Merger Sub and, 
assuming due and valid authorization, execution and delivery by Stockholder constitutes a legally valid and binding 
obligation of Parent and Merger Sub, enforceable against each of Parent and Merger in accordance with its terms, 
except as may be limited by the Enforceability Exceptions. 

  
SECTION 7. No Proxies for, Transfers of or Encumbrances on Subject Shares; Other Offers. 
  

(a) Prohibition on Transfer. Except pursuant to the terms of this Agreement, during the Agreement 
Period, Stockholder shall not (and Stockholder shall not permit any Person under Stockholder’s control to, except as 
a result of the death of Stockholder), without the prior written consent of Parent, directly or indirectly: (i) grant or 
permit the grant of any proxies, powers of attorney, rights of first offer or refusal or other authorizations in or with 
respect to, or enter into any voting trust or voting agreement or arrangement with respect to, any Subject Shares or 
any interest therein; (ii) sell (including short sell), assign, transfer, tender, pledge, encumber, grant a participation 
interest in, hypothecate or otherwise dispose of (including by gift) (each, a “Transfer”), any Subject Shares or any 
interest therein; (iii) create or otherwise permit any Lien or other restriction to be created on any Subject Shares; (iv) 
enforce or permit the execution of the provisions of any redemption, share purchase or sale, recapitalization or other 
agreement with the Company or any other Person, with respect to any Subject Shares or any interest therein; (v) enter 
into any Contract with any Person with respect to the direct or indirect Transfer of any Subject Shares or any interest 
therein; (vi) enter into a swap or other agreement or any transaction that transfers, in whole or in part, the economic 
consequence of ownership of any Subject Shares; or (vii) agree to do or any of the foregoing. Stockholder shall not, 
and shall not permit any Person under Stockholder’s control or any of their respective Representatives to, seek or 
solicit any such Transfer or any such Contract. 

  
Without limiting the foregoing, Stockholder shall not take any other action that would in any way 

restrict, limit or interfere in any material respect with the performance of Stockholder’s obligations hereunder (or with 
the Contemplated Transactions) or make any representation or warranty of Stockholder in this Agreement untrue or 
incorrect in any material respect, or seek to do or solicit any of the foregoing actions, or cause or permit any other 
Person to take any of the foregoing actions. Stockholder agrees to notify Parent and Merger Sub promptly in writing, 
and to provide all details requested by parent or Merger Sub, if Stockholder shall be approached or solicited, directly 
or indirectly, by any Person with respect to any of the foregoing. Without limiting the generality of the foregoing, 
Stockholder shall not tender, agree to tender or cause or permit to be tendered any Subject Shares into or otherwise in 
connection with any tender or exchange offer, except pursuant to the Offer. 

  
(b) Exceptions. Notwithstanding the foregoing, Stockholder shall have the right to Transfer all or 

any portion of the Subject Shares to a Permitted Transferee of Stockholder if and only if prior thereto and as a condition 
to the effectiveness of such Transfer, such Permitted Transferee shall have agreed in writing, in a manner reasonably 
acceptable in form and substance to Parent: (i) to accept such Subject Shares subject to the terms and conditions of 



this Agreement; and (ii) to be bound by this Agreement and to agree and acknowledge that such Person shall constitute 
Stockholder for all purposes of this Agreement; provided that notwithstanding any such Transfer, Stockholder shall 
continue to be liable for any breach by any Permitted Transferee of their agreements and covenants under this 
Agreement. “Permitted Transferee” means, with respect to Stockholder: (A) a spouse, parent, child, sibling, adopted 
child or grandchild of Stockholder; or (B) any trust, the trustees of which include only Stockholder and/or the other 
Persons named in clause “(A)” of this sentence and the beneficiaries of which include only Stockholder and/or the 
Persons named in clause “(A)” of this sentence. 

  

  



  

  

  
(c) Effect of Attempted Transfer. Any attempted Transfer of Subject Shares, or any interest therein, 

in violation of this Section 7 shall be null and void. In furtherance of this Agreement, Stockholder hereby authorizes 
Parent and Merger Sub to direct the Company to impose stop orders to prevent the Transfer of any Subject Shares on 
the books of the Company in violation of this Agreement. If so requested by Parent, Stockholder agrees that its Subject 
Shares shall bear a legend, reasonably acceptable in form and substance to Parent, stating that such Subject Shares are 
subject to this Agreement. 

  
(d) Other Offers. From the date hereof until the termination of this Agreement in accordance with 

Section 12(d) hereof, neither Stockholder (in Stockholder’s capacity as such), shall, nor shall Stockholder authorize 
or permit any of its representatives, if any, to, and Stockholder shall direct each such representative not to, directly or 
indirectly, take any of the following actions: (i) initiate, solicit, knowingly facilitate or knowingly encourage any 
inquiries, proposal or offer that constitutes a Company Acquisition Proposal or that could be reasonably be expected 
to lead to a Company Acquisition Proposal or enter into, continue or otherwise participate or engage in any discussions 
or negotiations with respect thereto (including by furnishing any non-public information relating to the Company or 
the Company Subsidiaries); (ii) otherwise cooperate in any way with, or knowingly assist, participate in, facilitate or 
encourage any effort by, any Person that is seeking to make, or has made, any Company Acquisition Proposal; or (iii) 
resolve, propose or agree to do any of the foregoing. Without limiting the foregoing, it is understood that any violation 
of the foregoing restrictions by any representatives of Stockholder shall be deemed to be a breach of this Section 7(d) 
by Stockholder. Stockholder shall, and shall cause its or their representatives to cease immediately and cause to be 
terminated, and shall not authorize or knowingly permit any of its or their representatives to continue, any and all 
existing activities, discussions or negotiations, if any, with any Person conducted prior to the date hereof with respect 
to any Company Acquisition Proposal. Stockholder shall notify Parent promptly (and in any event within 24 hours 
after receipt by Stockholder) notify Parent in writing, in the event Stockholder or any of their representatives of 
receives any Company Acquisition Proposal or inquiry, proposal or offer that could reasonably be expected to lead to 
a Company Acquisition Proposal, which notice shall include the material terms and conditions of such Company 
Acquisition Proposal, inquiry, proposal or offer, including the identity of the counterparty and copies of any material 
documentation and other written materials (or, where such Company Acquisition Proposal, inquiry, proposal or offer 
is not in writing, a summary of the material terms and conditions of such Company Acquisition Proposal, inquiry, 
proposal or offer). Thereafter, the Stockholder shall keep Parent informed on a prompt basis of the status and material 
details (including amendments or proposed amendments) of any such Company Acquisition Proposal, inquiry, 
proposal or offer (including providing copies of any written documentation material relating to such Company 
Acquisition Proposal, including relating to the financing thereof). 

  
SECTION 8. Waiver of Appraisal and Dissenters’ Rights and Actions. Stockholder hereby (i) waives 

and agrees not to exercise any rights (including under Section 262 of the DGCL) to demand appraisal of any Subject 
Shares or rights to dissent from the Merger which may arise with respect to the Merger and (ii) agrees not to commence 
or participate in, and to take all actions necessary to opt out of any class in any class action with respect to, any claim, 
derivative or other Proceeding, against Parent, Merger Sub, the Company or any of their respective successors relating 
to the negotiation, execution or delivery of this Agreement or the Merger Agreement or the making or consummation 
of the Offer or consummation of the Merger, including any Proceeding (x) challenging the validity of, or seeking to 
enjoin the operation of, any provision of this Agreement or (y) alleging a breach of any fiduciary duty of the Company 
Board in connection with the Merger Agreement or the Contemplated Transactions. 

  
SECTION 9. Notices of Certain Events. Stockholder shall notify Parent of any development occurring after 

the date hereof that causes, or that would reasonably be expected to cause, any breach of any of Stockholder’s 
representations or warranties in this Agreement. 

  
SECTION 10. Further Assurances. From time to time and without additional consideration, Stockholder 

shall (at Stockholder’s sole expense) execute and deliver, or cause to be executed and delivered, all further transfers, 
assignments, endorsements, proxies, consents and other documents and instruments and shall (at Stockholder’s sole 
expense) take, or cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable 



under applicable Law, or as Parent may reasonably request, to perform its obligations under, carry out, and further the 
intent of, this Agreement. 

  
SECTION 11. Certain Adjustments. In the event of a stock dividend or distribution, stock split, reverse 

stock split, recapitalization, subdivision, combination, merger, consolidation, reclassification, spin-off, readjustment, 
exchange of shares or the like, on, of or affecting the Subject Shares, the term “Subject Shares” shall be deemed to 
refer to and include such shares as well as all such stock dividends and distributions and any securities into which or 
for which any or all of such shares may be changed or exchanged or which are received in the transaction. 

  

  



  

  

  
SECTION 12. Miscellaneous. 
  

(a) Notices. Any notices or other communications required or permitted under, or otherwise given 
in connection with, this Agreement shall be in writing and shall be deemed to have been duly given (a) when delivered 
or sent if delivered in Person, (b) on the next Business Day if transmitted by national overnight courier or (c) on the 
date delivered if sent by email (to the extent that no “bounceback” or similar message indicating non-delivery is 
received with respect thereto), in each case, as follows (or to such other Persons or addressees as may be designated 
in writing by the party to receive such notice): 

  
If to Parent or Merger Sub, addressed to it at: 
  
c/o WhiteHawk Income Corporation 
2000 Market Street, Suite 910 
Philadelphia, PA 19103 
Attention: Daniel Herz 
Email: dherz@whitehawkenergy.com 
with a copy (which shall not constitute notice) to: 
  
Weil, Gotshal & Manges LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Attention: Claudia Lai; James R. Griffin 
Email: claudia.lai@weil.com; james.griffin@weil.com 
  
and 
  
Weil, Gotshal & Manges LLP 
700 Louisiana Street, Suite 3700 
Houston, Texas 77002 
Attention: Omar Samji 
Email: omar.samji@weil.com 
  
If to Stockholder, addressed to him or her at the address set forth below Stockholder’s name on the 

signature 
pages hereto. 

  
(b) Amendment and Waivers. 
  

(i) This Agreement may be amended at any time prior to the Effective Time only by 
execution of an instrument in writing signed by each of Stockholder, Parent and Merger Sub. 

  
(ii) At any time prior to the Effective Time, Parent and Merger Sub, on the one hand, and 

Stockholder, on the other hand, may (a) extend the time for the performance of any of the obligations or other 
acts of the other, (b) waive any breach of the representations and warranties of the other contained herein or 
(c) waive compliance by the other with any of the agreements or covenants contained herein. Any such 
extension or waiver shall be valid only if set forth in an instrument in writing signed by the party or parties 
to be bound thereby, but such extension or waiver or failure to insist on strict compliance with an obligation, 
covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent 
or other failure. Any delay in exercising any right under this Agreement shall not constitute a waiver of such 
right. 

  



(c) Successors and Assigns. The provisions of this Agreement shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and assigns; provided, that Stockholder may not assign, 
delegate or otherwise transfer any of Stockholder’s rights or obligations under this Agreement without the prior written 
consent of Parent. For the avoidance of doubt, Parent and Merger Sub may transfer or assign their respective rights 
and obligations under this Agreement, in whole or from time to time in part, to one or more of their respective affiliates 
at any time; provided, that such transfer or assignment shall not relieve such Person of its obligations under this 
Agreement. Any assignment, delegation or transfer in violation of the foregoing shall be null and void. 

  

  



  

  

  
(d) Termination. This Agreement shall automatically terminate and become void and of no further 

force or effect on the earliest to occur of: (i) the Effective Time; (ii) the termination of this Agreement by written 
notice from Parent to Stockholder; (iii) the termination of the Offer by Parent or Merger Sub; (iv) the expiration of 
the Offer without Merger Sub having accepted for payment Company Common Shares tendered in the Offer, provided, 
that the Offer is not subsequently extended by Merger Sub; and (v) the termination of the Merger Agreement in 
accordance with its terms (the period from the date hereof through the termination of this Agreement being referred 
to as the “Agreement Period”); provided that: (A) Section 12(a) shall survive such termination; and (B) no such 
termination shall relieve or release Stockholder from any obligations or liabilities arising out of their breach of this 
Agreement prior to its termination. 

  
(e) Governing Law; Consent to Jurisdiction; Waiver of Jury Trial. 
  

(i) This Agreement and all claims and causes of action arising in connection herewith shall 
be governed by, and construed in accordance with, the Laws of the State of Delaware, without regard to Laws 
that may be applicable under conflicts of laws principles (whether of the State of Delaware or any other 
jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State of Delaware. 

  
(ii) Each of the parties hereto irrevocably agrees that any Proceeding with respect to this 

Agreement and the rights and obligations arising in connection herewith or any claim or cause of action 
arising in connection with this Agreement or the negotiation hereof, and any Proceeding for recognition and 
enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder 
brought by any other party hereto or its successors or assigns, will be brought and determined exclusively in 
the Delaware Court of Chancery and any state appellate court therefrom within the State of Delaware (or, if 
the Delaware Court of Chancery does not have subject matter jurisdiction over a particular matter, any state 
or federal court within the State of Delaware). Each of the parties hereto hereby irrevocably submits with 
regard to any such Proceeding for itself and in respect of its property, generally and unconditionally, to the 
personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to or arising 
from this Agreement or any of the transactions contemplated hereby or the negotiation hereof in any court 
other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and agrees not to assert 
as a defense, counterclaim or otherwise, in any Proceeding with respect to this Agreement or the transactions 
contemplated hereby, (i) any claim that it is not personally subject to the jurisdiction of the above named 
courts for any reason other than the failure to serve in accordance with this Section 12(e), (ii) any claim that 
it or its property is exempt or immune from the jurisdiction of any such court or from any legal process 
commenced in such courts (whether through service of notice, attachment prior to judgment, attachment in 
aid of execution of judgment, execution of judgment or otherwise) and (iii) to the fullest extent permitted by 
applicable Law, any claim that (A) the Proceeding in such court is brought in an inconvenient forum, (B) the 
venue of such Proceeding is improper or (C) this Agreement, or the subject matter hereof, may not be 
enforced in or by such courts. Each of the parties hereto agrees that a final judgment in any such Proceeding 
shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner 
provided by applicable Law. Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 12(a) and agrees that service made in such manner shall have the 
same legal force and effect as if served upon such party personally within the State of Delaware. Nothing in 
this Agreement will affect the right of any party to this Agreement to serve process in any other manner 
permitted by applicable Law. 

  
(iii) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY 

THAT MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT ISSUES, AND THEREFORE EACH PARTY HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT 
OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 
AGREEMENT AND ANY OF THE AGREEMENTS DELIVERED IN CONNECTION HEREWITH OR 



THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH PARTY CERTIFIES AND 
ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE EITHER OF SUCH WAIVERS, (B) IT 
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH WAIVERS, (C) IT 
MAKES SUCH WAIVERS VOLUNTARILY AND (D) IT HAS BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN 
THIS SECTION 12(e)(iii). 

  

  



  

  

  
(f) Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of 

being enforced by any rule of Law or public policy, all other conditions and provisions of this Agreement shall 
nevertheless remain in full force and effect so long as the economic or legal substance of the Contemplated 
Transactions is not affected in any manner materially adverse to any party. Upon such determination that any such 
term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties hereto as closely as possible in an mutually 
acceptable manner that will achieve, to the maximum extent possible, the economic, business and other purposes of 
such void or unenforceable provision. 

  
(g) Specific Performance. Stockholder hereby agrees that if Stockholder were to breach any of their 

obligations under this Agreement (including failing to take such actions as are required of them hereunder to 
consummate the Contemplated Transactions) in accordance with its specified terms, irreparable damage would occur, 
no adequate remedy at law would exist and damages would be difficult to determine, and accordingly, prior to any 
valid termination of this Agreement in accordance with Section 12(d), (i) Parent and Merger Sub shall be entitled to 
an injunction or injunctions to prevent or remedy breaches of this Agreement and to specific performance of the terms 
hereof, in each case in the Delaware Court of Chancery or, if such court shall not have jurisdiction, in any federal 
court located in the State of Delaware or any Delaware state court, this being in addition to any other remedy to which 
they are entitled at law or in equity, (ii) Stockholder waives any requirement for the securing or posting of any bond 
or other security in connection with the obtaining of any specific performance or injunctive relief and (iii) Stockholder 
will waive, in any action for specific performance, the defense of adequacy of a remedy at law. Parent or Merger Sub’s 
pursuit of specific performance at any time will not be deemed an election of remedies or waiver of the right to pursue 
any other right or remedy to which such party may be entitled, including the right to pursue remedies for liabilities or 
damages incurred or suffered by a party in the case of a breach of this Agreement involving Willful Breach or fraud. 

  
(h) Independence of Obligations. The covenants and obligations of Stockholder set forth in this 

Agreement shall be construed as independent of any other agreement or arrangement between Stockholder, on the one 
hand, and the Company or Parent, on the other hand. The existence of any claim or cause of action by Stockholder 
against the Company or Parent shall not constitute a defense to the enforcement of any of such covenants or obligations 
against Stockholder. 

  
(i) Expenses. All costs and expenses incurred in connection with this Agreement shall be paid by 

the party incurring such cost or expense, whether or not the Contemplated Transactions are consummated. 
  
(j) Counterparts; Effectiveness. This Agreement may be signed in any number of counterparts, 

including electronic signature and transmission methods, including .pdf files or DocuSign, each of which shall be an 
original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This Agreement 
shall become effective when Stockholder, on the one hand, and Parent and Merger Sub, on the other hand, shall have 
received a counterpart hereof signed by the other party hereto. Until and unless Stockholder, on the one hand, and 
Parent and Merger Sub, on the other hand, shall have received a counterpart hereof signed by the other party hereto, 
this Agreement shall have no effect and no party shall have any right or obligation hereunder (whether by virtue of 
any other oral or written agreement or other communication). The exchange of a fully executed Agreement (in 
counterparts or otherwise) by electronic transmission in .pdf format or via DocuSign shall be sufficient to bind the 
parties hereto to the terms and conditions of this Agreement. 

  
(k) Entire Agreement. This Agreement (including all Schedules hereto) and the other agreements 

referred to in this Agreement constitute the entire understanding and agreement between the parties hereto with respect 
to the subject matter hereof and supersede all prior agreements and understandings, both written and oral, among the 
parties hereto with respect to the subject matter hereof and thereof. 

  

  



  

  

  
(l) Headings. The headings contained in this Agreement are for convenience of reference only, shall 

not be deemed to be a part of this Agreement and shall not be referred to in connection with the construction or 
interpretation of this Agreement. 

  
(m) Interpretation. Each party hereto has participated in the drafting of this Agreement, which each 

party acknowledges is the result of extensive negotiations between the parties hereto. If an ambiguity or question of 
intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto, and no 
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any 
provision. For purposes of this Agreement, whenever the context requires: the singular number shall include the plural, 
and vice versa; the masculine gender shall include the feminine and neuter genders; the feminine gender shall include 
the masculine and neuter genders; and the neuter gender shall include masculine and feminine genders. As used in 
this Agreement, the words “include” and “including” and variations thereof, shall not be deemed to be terms of 
limitation, but rather shall be deemed to be followed by the words “without limitation.” Except as otherwise indicated, 
all references in this Agreement to “Sections” are intended to refer to Sections of this Agreement. The words “hereof,” 
“hereto,” “hereby,” “herein,” “hereunder” and words of similar import, when used in this Agreement, shall refer to 
this Agreement as a whole and not to any particular Section in which such words appear. Unless otherwise specifically 
provided for herein, the term “or” shall not be deemed to be exclusive. 

  
(n) Stockholder Capacity. Stockholder is signing and entering this Agreement solely in their 

capacity as the beneficial owner of Subject Shares, and nothing herein shall limit or affect in any way any actions that 
may be hereafter taken by them in their capacity as an employee, officer or director of the Company in accordance 
with the provisions of the Merger Agreement. Nothing herein shall in any way restrict a director or officer of the 
Company in the taking of any actions (or failure to act) in his or her capacity as a director or officer of the Company, 
or in the exercise of his or her fiduciary duties as a director or officer of the Company, or prevent or be construed to 
create any obligation on the part of any director or officer of the Company from taking any action in his or her capacity 
as such director or officer. 

  
(o) No Ownership Interest. Except as otherwise provided herein or under applicable Law, nothing 

contained in this Agreement shall be deemed to vest in Parent or Merger Sub any direct or indirect ownership or 
incidence of ownership of or with respect to the Subject Shares. All rights, ownership and economic benefits of and 
relating to the Subject Shares shall remain vested in and belong to each applicable Stockholder, and neither Parent nor 
Merger Sub shall have any authority to manage, direct, restrict, regulate, govern, or administer any of the policies or 
operations of the Company or exercise any power or authority to direct such Stockholder in the voting of any of the 
Subject Shares, in each case, except as otherwise provided herein. 

  
(p) Non-Survival of Representations and Warranties. None of the representations and warranties in 

this Agreement or in any instrument delivered pursuant to this Agreement shall survive the Effective Time. 
  

[Signature Page Follows] 
  

  



  

  

  
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above. 
  

  WHITEHAWK ACQUISITION, INC. 
    
    
  By:   
    Name: [●] 
    Title:  [●] 
    
    
  WHITEHAWK MERGER SUB, INC. 
    
    
  By:   
    Name:  [●] 
    Title: [●] 
  
  

  



  

  

  
  
  STOCKHOLDER 

[●] 
    
    
    
  Name: [●] 
  Address: [●] 

  

  



  

  

  
  

SCHEDULE A 
Ownership of Company Common Shares 

  

Name   

Number of 
Company 

Common Shares 
Beneficially 
Owned (1)   

Number of 
Time-Based 
Restricted 

Shares 

  Number of 
Performance-

Based 
Restricted 

Shares   
Number of 
DCP Units   

                    
   

(1) In calculating the number of Company Common Shares beneficially owned for the purpose of this column, 
Company Common Shares underlying (i) Time-Based Restricted Shares, (ii) Performance-Based Restricted 
Shares and (iii) DCP Units are excluded and are summarized in the other columns in this table. 
   

(2) Time-Based Restricted Shares and Performance-Based Restricted Shares shall not constitute Subject Shares 
for the purposes of Section 1 of this Agreement (but for the avoidance of doubt, shall constitute Subject 
Shares for all other purposes of this Agreement). 

  
  

  



  

  

  
  

Exhibit B 
  

Form of Amended and Restated Certificate of Incorporation 
  

[See attached] 
  
  
  
  

  



  

  

   
AMENDED AND RESTATED 

CERTIFICATE OF INCORPORATION 
OF 

PHX MINERALS INC. 
  

FIRST: The name of the Corporation is PHX Minerals Inc. (the “Corporation”). 
  
SECOND: The address of the registered office of the Corporation in the State of Delaware and the name and 

address of the registered agent for service of process on the Corporation in the State of Delaware are: Corporation 
Guarantee and Trust Company, Rodney Square, 1000 North King Street, in the City of Wilmington, New Castle 
County, Delaware 19801. 

  
THIRD: The purpose of the Corporation is to engage in any lawful act or activity for which corporations 

may be organized under the DGCL. 
  
FOURTH: The total number of shares of capital stock which the Corporation shall have authority to issue is 

150 shares, all of which shares shall be Common Stock having a par value of $0.01. 
  
FIFTH: In furtherance and not in limitation of the powers conferred by law, subject to any limitations 

contained elsewhere in this Amended and Restated Certificate of Incorporation, bylaws of the Corporation may be 
adopted, amended or repealed by a majority of the board of directors of the Corporation, but any bylaws adopted by 
the board of directors may be amended or repealed by the stockholders entitled to vote thereon. Election of directors 
need not be by written ballot. 

  
SIXTH: 
  

(a) To the fullest extent permitted by the DGCL as it presently exists or may hereafter be amended, 
a director of the Corporation shall not be personally liable to the Corporation or to its stockholders for monetary 
damages for any breach of fiduciary duty as a director. No amendment to, modification of, or repeal of this Article 
SIXTH shall apply to or have any effect on the liability or alleged liability of any director of the Corporation for or 
with respect to any acts or omissions of such director occurring prior to such amendment. 

  
(b) The Corporation shall indemnify to the fullest extent permitted by law as it presently exists or 

may hereafter be amended any person made or threatened to be made a party to an action or proceeding, whether 
criminal, civil, administrative, or investigative, by reason of the fact that he or she, his or her testator, or intestate is 
or was a director, officer or employee of the Corporation or any predecessor of the Corporation, or serves or served at 
any other enterprise as a director, officer, employee or agent at the request of the Corporation or any predecessor to 
the Corporation. Any amendment, repeal, or modification of this Article SIXTH shall not adversely affect any right 
or protection hereunder of any person in respect of any act or omission occurring prior to the time of such repeal or 
modification. 
  

SEVENTH: The Corporation expressly elects not to be governed by Section 203 of the DGCL. 
  

  

  



  
Exhibit 10.1 

  
LIMITED GUARANTEE 

  
This Limited Guarantee (this “Guarantee”) is made by WhiteHawk Income Corporation (together with its 

successors and permitted assignees, the “Guarantor,”), in favor of PHX Minerals Inc., a Delaware corporation (the 
“Guaranteed Party”), as of May 8, 2025. Reference is hereby made to that certain Agreement and Plan of Merger (as 
amended, restated, supplemented, waived or otherwise modified from time to time in accordance with the terms 
thereof, the “Agreement”) to be entered into by and among (i) WhiteHawk Acquisition, Inc., a Delaware corporation 
(“Parent”); (ii) WhiteHawk Merger Sub, Inc., a Delaware corporation; and (iii) the Guaranteed Party. Capitalized 
terms used herein without definition shall have the respective meanings given to them in the Agreement. All references 
in this Guarantee to “dollars” or “$” shall mean U.S. Dollars and all amounts in this Guarantee shall be paid in U.S. 
Dollars. 

  
Concurrently with the execution and delivery of this Guarantee, Parent is delivering to the Guaranteed Party 

(i) an executed equity commitment letter (the “Guarantor’s Equity Commitment Letter”), pursuant to which the 
Guarantor has committed to invest directly or indirectly in Parent the cash amounts set forth therein and (ii) executed 
equity commitment letters (the “Other Investors’ Equity Commitment Letters” and together with the Guarantor’s 
Equity Commitment Letter, the “Equity Commitment Letters”) pursuant to which the other investors party thereto 
(the “Other Investors”) committed to invest directly or indirectly in Parent the cash amounts set forth therein. The 
total sum of the committed cash amounts set forth in the Equity Commitment Letters is hereinafter referred to as the 
“Sponsor Aggregate Commitment.” 

  
1.              LIMITED GUARANTEE. To induce the Guaranteed Party to enter into the Agreement, the 

Guarantor hereby absolutely, unconditionally and irrevocably guarantees to the Guaranteed Party, as primary obligor 
and not merely a surety, the due, complete and punctual payment, performance and discharge of an amount equal to 
one hundred percent (100%) of: 

  
(a)            either: 
  

(i)             the obligation of Parent to pay, or to provide adequate funds for the payment to 
the Guaranteed Party of an amount equal to the Parent Termination Fee in accordance with the terms of Section 8.3(c) 
of the Agreement (such total amount being the Guarantor’s “Termination Fee Limit”) in the event, and only in the 
event, that Parent becomes obligated to pay the Parent Termination Fee in accordance with the terms of Section 8.3(c) 
of the Agreement (a “Termination Fee Event” and such obligation, the “Termination Fee Obligation”); or 

  
(ii)            the obligation of Parent to cause to be funded an amount equal to the sum of the 

Sponsor Aggregate Commitment (such amount being the Guarantor’s “Specific Performance Limit”) in the event, and 
only in the event, that specific performance with respect to Parent’s obligation to cause the Equity Financing to be 
funded is awarded against Parent pursuant to Section 9.16 of the Agreement, but subject in all respects to the terms of 
the Agreement (a “Specific Performance Event” and such obligation, the “Specific Performance Obligation”); and 

  
(b)            up to $100,000.00 in total reimbursement and/or indemnification obligations that may arise 

pursuant to Section 6.16(b)(ii) of the Agreement (the “Reimbursement and Indemnification Obligations”). 
  

  



  

  

  
The Termination Fee Obligation, the Specific Performance Obligation and the Reimbursement and Indemnification 
Obligations are hereinafter referred to as the “Obligations.” Notwithstanding anything in this Guarantee, the 
Agreement or any other agreement to the contrary, the Guaranteed Party hereby agrees that in no event shall the 
Guarantor be required to pay any amount to the Guaranteed Party or any Affiliate thereof under, in respect of, or in 
connection with this Guarantee, the Agreement or any other agreement, in the case of a Termination Fee Event, the 
Termination Fee Obligation, or in the case of a Specific Performance Event, the Specific Performance Obligation, 
and, together with, when payable by Parent or Merger Sub pursuant to Section 6.16(b)(ii) of the Agreement, the 
Reimbursement and Indemnification Obligations. In no event shall the Guarantor be liable in respect of both the 
Termination Fee Obligation and the Specific Performance Obligation. The parties hereto agree that this Guarantee 
may not be enforced without giving effect to the two immediately preceding sentences. The Guaranteed Party may, in 
its sole discretion, take any and all actions available hereunder or under applicable Law to enforce the Guarantor’s 
obligations hereunder in respect of the Obligations, subject to the terms and conditions of this Guarantee. In 
furtherance of the foregoing, the Guaranteed Party may, in its sole discretion, bring and prosecute a separate action 
against the Guarantor for the full amount of the Guarantor’s Termination Fee Limit, in the case of a Termination Fee 
Event, or Specific Performance Limit, in the case of a Specific Performance Event, regardless of whether action is 
brought against Parent or whether Parent is joined in any such action or actions; provided, that the Guarantor may 
only be required pursuant to a Specific Performance Event to fund its Obligations through the purchase of securities 
in Parent (which funds will be used by Parent to satisfy its obligations under the Agreement) as contemplated by (and 
in accordance with) the Equity Commitment Letters and not directly to the Guaranteed Party or otherwise. The 
Guaranteed Party agrees that it and its controlled Affiliates shall not assert any claim, directly or indirectly, that the 
Guarantor is liable for an aggregate amount in excess of the Termination Fee Obligation or the Specific Performance 
Obligation, as whichever one may be applicable, and the Reimbursement and Indemnification Obligations. All 
payments hereunder shall be made in lawful money of the United States, in immediately available funds. 
  
The parties hereto acknowledge and agree that irreparable damage would occur in the event that any of the provisions 
of this Guarantee were not performed in accordance with its specific terms or were otherwise breached and further 
agree that the Guaranteed Party shall be entitled to seek an injunction, specific performance and other equitable relief 
against the Guarantor to prevent breaches of this Guarantee and to enforce specifically the terms and provisions hereof, 
in addition to any other remedy (subject to the limitations herein and the waiver of claims by the Guaranteed Party 
hereunder (including Section 9 hereof) and the Agreement) to which it is entitled at law or in equity, and shall not be 
required to provide any bond or other security in connection with any such order or injunction. The Guarantor further 
agrees not to oppose the granting of any such injunction, specific performance and other equitable relief on the basis 
that (i) the Guaranteed Party has an adequate remedy at law or (ii) an award of an injunction, specific performance or 
other equitable relief is not an appropriate remedy for any reason at law or in equity. 
  

2.             NATURE OF GUARANTEE. The Guaranteed Party shall not be obligated to file any claim relating 
to any Obligation, including in the event that Parent becomes subject to a bankruptcy, reorganization or similar 
proceeding, and the failure of the Guaranteed Party to so file shall not affect the Guarantor’s Obligations hereunder. 
This Guarantee is an unconditional guarantee of payment and of performance, and not of collection. Notwithstanding 
any other provision of this Guarantee or the Agreement to the contrary, the Guaranteed Party hereby covenants and 
agrees that the Guarantor may assert, as a defense to such payment or performance by the Guarantor under this 
Guarantee, or as an affirmative claim against the Guaranteed Party or its controlled Affiliates, or any Person claiming 
by, through or on behalf of any of them, (a) any rights, remedies, set-offs and defenses that Parent could assert pursuant 
to the terms of the Agreement or pursuant to any applicable Law in connection therewith (other than any such rights, 
remedies, set-offs and defenses arising out of, due to, or as a result of, the insolvency or bankruptcy of Parent) and (b) 
any breach by the Guaranteed Party of this Guarantee. In the event that any payment made to the Guaranteed Party in 
respect of the Obligations is rescinded or must otherwise be returned in connection with any fraudulent conveyance, 
fraudulent transfer or preference, including in connection with a bankruptcy, reorganization or similar proceeding, the 
Guarantor shall remain liable hereunder, and subject to the terms hereof, with respect to the Obligations as if such 
payment had not been made. 

  



  



  

  

  
3.              CHANGES IN OBLIGATIONS, CERTAIN WAIVERS. 
  

(a)            The Guarantor agrees that the Guaranteed Party may at any time and from time to time, 
without notice to or further consent of the Guarantor, extend the time of payment of any of the Obligations, and may 
also enter into any agreement with Parent (in each case, in accordance with the terms of the Agreement) for the 
extension, renewal, payment, compromise, discharge or release thereof, in whole or in part, or for any modification 
of the Agreement or of any agreement between the Guaranteed Party and Parent without in any way impairing or 
affecting the Guarantor’s Obligations under this Guarantee. The Guarantor agrees that the Obligations of the Guarantor 
hereunder are, subject to the terms and conditions of this Guarantee, absolute and unconditional and shall not be 
released or discharged, in whole or in part, or otherwise affected by (i) the failure or delay of the Guaranteed Party to 
assert any claim or demand or to enforce any right or remedy against Parent; (ii) any change in the time, place or 
manner of payment of any of the Obligations or any rescission, waiver, compromise, consolidation or other 
amendment or modification of any of the terms or provisions of the Agreement made in accordance with the terms 
thereof, except to the extent Parent has a defense to the payment of the Obligations under such rescission, waiver, 
compromise, consolidation or other amendment or modification; (iii) any change in the corporate existence, structure 
or ownership of Parent, (iv) any insolvency, bankruptcy, winding up, moratorium, dissolution, assignment, 
reorganization or other similar proceeding affecting Parent; (v) the existence of any claim, set-off or other right which 
the Guarantor may have at any time against Parent or the Guaranteed Party, whether relating to, arising out of or in 
connection with the Obligations or otherwise (other than those defenses specifically described in the last sentence of 
Section 2 of this Guarantee); (vi) any breach by Parent of the Agreement; (vii) any incapacity, lack of authority or 
limitation of status or power of Parent; (viii) any change in Law that does not result in the performance of the Guarantor 
of its obligations hereunder to be illegal or (ix) the adequacy of any other means the Guaranteed Party may have of 
obtaining repayment of any of the Obligations. 

  
(b)            To the fullest extent permitted by Law, the Guarantor hereby expressly waives any and all 

rights or defenses arising by reason of any Law which would otherwise require any election of remedies by the 
Guaranteed Party. The Guarantor waives promptness, diligence, notice of the acceptance of this Guarantee and of the 
Obligations, presentment, demand for payment, notice of non-performance, default, dishonor and protest, notice of 
any Obligations incurred and all other notices of any kind (except for notices to be provided to Parent and its counsel 
in accordance with the Agreement), all defenses which may be available by virtue of any valuation, stay, moratorium 
law or other similar Law now or hereafter in effect, any right to require the marshalling of assets of Parent, and all 
suretyship defenses generally (other than fraud or willful misconduct by the Guaranteed Party or any of its controlled 
Affiliates). The Guarantor hereby waives any and all notice of the creation, renewal, extension or accrual of the 
Obligations and notice of or proof of reliance by the Guaranteed Party upon this Guarantee or acceptance of this 
Guarantee. Notwithstanding anything to the contrary contained in this Guarantee, the Guaranteed Party hereby agrees 
that to the extent that Parent is validly relieved of any of its obligations under the Agreement to pay the Parent 
Termination Fee or to cause the Equity Financing to be funded in accordance with the Agreement (other than, in each 
case, due to, in connection with, or as a result of, the insolvency or bankruptcy of Parent), the Guarantor shall be 
similarly relieved of the corresponding Obligations under this Guarantee. Notwithstanding anything to the contrary in 
this Guarantee, any payment made by or on behalf of Parent to the Guaranteed Party with respect to an Obligation 
shall reduce the total Obligations of the Guarantor under this Guarantee accordingly. 

  
(c)            The Guarantor hereby covenants and agrees that it shall not institute, and shall cause its 

respective controlled Affiliates not to institute, any proceeding asserting that this Guarantee is illegal, invalid or 
unenforceable in accordance with its terms. The Guarantor hereby unconditionally and irrevocably agrees not to 
exercise any rights that it may now have or hereafter acquire against Parent that arise from the existence, payment, 
performance, or enforcement of the Guarantor’s Obligations under or in respect of this Guarantee, including, without 
limitation, any right of subrogation, reimbursement, exoneration, contribution or indemnification and any right to 
participate in any claim or remedy of the Guaranteed Party against Parent, whether or not such claim, remedy or right 
arises in equity or under Contract or Law, including, without limitation, the right to take or receive from Parent, 
directly or indirectly, in cash or other property or by set-off or in any other manner, payment or security on account 



of such claim, remedy or right, unless and until all amounts payable under this Guarantee shall have been paid in full 
in cash. If any amount shall be paid to the Guarantor in violation of the immediately preceding sentence at any time 
prior to the payment in full in cash of the Obligations, an amount equal to the lesser of (i) the amount paid to the 
Guarantor in violation of the immediately preceding sentence, and (ii) all amounts payable under this Guarantee, shall 
be received and held in trust for the benefit of the Guaranteed Party, shall be segregated from other property and funds 
of the Guarantor and shall forthwith be paid or delivered by the Guarantor to the Guaranteed Party in the same form 
as so received (with any necessary endorsement or assignment) to be credited and applied to the Obligations in 
accordance with the terms of the Agreement, whether matured or unmatured, or to be held as collateral for any 
Obligations thereafter existing. The Guarantor acknowledges and agrees that neither Parent nor the Guaranteed Party 
would have entered into the Agreement without the benefit of this Guarantee. 

  

  



  

  

  
4.              NO WAIVER; CUMULATIVE RIGHTS. No failure on the part of the Guaranteed Party to exercise, 

and no delay in exercising, any right, remedy or power hereunder shall operate as a waiver thereof, nor shall any single 
or partial exercise by the Guaranteed Party of any right, remedy or power hereunder preclude any other or future 
exercise of any right, remedy or power hereunder. Subject to the terms, conditions and limitations hereof, of the 
Agreement and of the Equity Commitment Letters, as applicable, each and every right, remedy and power hereby 
granted to the Guaranteed Party or allowed to it by Law shall be cumulative and not exclusive of any other, and may 
be exercised by the Guaranteed Party at any time or from time to time. The Guaranteed Party shall not have any 
obligation to proceed at any time or in any manner against, or exhaust any or all of the Guaranteed Party’s rights 
against, Parent or Merger Sub prior to proceeding against the Guarantor hereunder. The failure by the Guaranteed 
Party to pursue rights or remedies against Parent or Merger Sub or any other Person interested in the Transaction shall 
not relieve the Guarantor of any liability hereunder, and shall not impair or affect the rights and remedies, whether 
express, implied or available as a matter of law, of the Guaranteed Party under this Guarantee, subject to the provisions 
hereof. 

  
5.              REPRESENTATIONS AND WARRANTIES. The Guarantor hereby represents and warrants to the 

Guaranteed Party that: 
  

(a)            the Guarantor is an entity duly organized, validly existing and in good standing under its 
jurisdiction of organization; Guarantor has the power and authority to execute, deliver and perform its obligations 
under this Guarantee; the execution, delivery and performance of this Guarantee have been duly authorized by all 
necessary action and do not and will not contravene any provision of the Guarantor’s charter, partnership agreement, 
operating agreement or similar organizational documents or any Law, and will not result in any violation of, or default 
(with or without notice or lapse of time, or both) under any material contract to which the Guarantor is a party; 

  
(b)            all consents, approvals, authorizations, permits of, filings with and notifications to, any 

Governmental Entity necessary for the due execution, delivery and performance of this Guarantee by the Guarantor 
have been obtained or made and all conditions thereof have been duly complied with, and no other action by, and no 
notice to or filing with, any Governmental Entity or regulatory body is required or will become required in connection 
with the execution, delivery or performance of this Guarantee; 

  
(c)            assuming the due execution and delivery of the Agreement by all parties thereto and the 

due execution and delivery of this Guarantee by the Guaranteed Party, this Guarantee constitutes and will continue to 
constitute a legal, valid and binding obligation of the Guarantor enforceable against the Guarantor in accordance with 
its terms (subject to the Enforceability Exceptions); and 

  

  



  

  

  
(d)            the Guarantor has and will have the financial capacity to promptly pay and perform its 

Obligations under this Guarantee, and all funds necessary for the Guarantor to fulfill its Obligations under this 
Guarantee are and shall be available to the Guarantor for so long as this Guarantee shall remain in effect in accordance 
with Section 8 of this Guarantee. 

  
6.              ASSIGNMENT. Neither the Guarantor nor the Guaranteed Party may assign its respective rights, 

interests or obligations under this Guarantee to any other Person (except by operation of Law) without the prior written 
consent of the Guaranteed Party (in the case of an assignment by the Guarantor) or the Guarantor (in the case of an 
assignment by the Guaranteed Party); provided, however, that if a portion of the Guarantor’s commitment under the 
Guarantor’s Equity Commitment Letter is assigned in accordance with the terms thereof, then a corresponding portion 
of its Obligations under this Guarantee may be assigned to the same assignee without the consent of the Guaranteed 
Party; provided that any such permitted assignment shall not relieve the Guarantor of its Obligations under this 
Guarantee. Any purported assignment in violation of this Section 6 shall be null and void ab initio. 

  
7.              NOTICES. Any notices or other communications required or permitted under, or otherwise given 

in connection with, this Guarantee shall be in writing and shall be deemed to have been duly given (a) when delivered 
or sent if delivered in person, (b) on the next Business Day if transmitted by national overnight courier or (c) on the 
date delivered if sent by email (to the extent that no “bounceback” or similar message indicating non-delivery is 
received with respect thereto), in each case, as follows (or to such other Persons or addressees as may be designated 
in writing by the party to receive such notice):  

  
If to the Guarantor: 
  

2000 Market Street, Suite 910 
Philadelphia, PA 19103 
Attention: Jeffrey Slotterback 
Email: jslotterback@whitehawkenergy.com 
  
with a copy (which shall not constitute notice) to: 
  

Weil, Gotshal & Manges, LLP 
700 Louisiana Street, Suite 3700 
Houston, Texas 77002 
Attention: Omar Samji 
Email: Omar.Samji@weil.com 
  

and 
  

Weil, Gotshal & Manges, LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Attention: James R. Griffin; Claudia Lai 
Email: james.griffin@weil.com; claudia.lai@weil.com 
  

If to the Guaranteed Party: 
  

PHX Minerals Inc. 
1320 South University Drive, Suite 720 
Fort Worth, TX 76107 
Attention: Chad L. Stephens 
Email: chad@phxmin.com 



  

  



  

  

  
with a copy (which shall not constitute notice) to: 
  

Blank Rome LLP 
1271 Avenue of the Americas 
New York, New York 10020 
Attention: Robert J. Mittman, Peter Schnur 
Email: Robert.Mittman@blankrome.com; Peter.Schnur@blankrome.com 

  
8.              CONTINUING GUARANTEE. Unless terminated pursuant to this Section 8, this Guarantee shall 

remain in full force and effect and shall be binding on the Guarantor, its successors and permitted assigns until either 
of the mutually exclusive Obligations has been irrevocably and indefeasibly paid, observed, performed or satisfied in 
full. Notwithstanding the foregoing, or anything to the contrary expressed in or implied by this Guarantee, this 
Guarantee shall terminate automatically and immediately without the giving of notice and the Guarantor shall have 
no further obligations under this Guarantee as of the earliest of (a) the Closing, (b) the date of commencement of any 
litigation or other Legal Proceeding by the Guaranteed Party or any controlled Affiliate thereof claiming by, through 
or on behalf of the Guaranteed Party prohibited by Section 9 of this Guarantee (for the avoidance of doubt, other than 
any Retained Claim), (c) completed performance of the Obligations pursuant to the terms hereof (for the avoidance of 
doubt, the Guarantor shall not be liable under both of Section 1(a)(i) and Section 1(a)(ii)) and (d) the date that is one 
hundred twenty (120) days from the date of the valid termination of the Agreement under circumstances in which any 
portion of the Obligations could be payable (unless the Guaranteed Party has made a claim under this Guarantee prior 
to such date, in which case the relevant date of termination shall be the date that such claim is finally settled or 
otherwise resolved either in a final judicial determination or by agreement of the Guaranteed Party and the Guarantor 
(or their successors or permitted assignee) and the Obligations have been finally determined or agreed to be owed by 
the Guarantor (or their successors or permitted assignee) are satisfied in full). Furthermore, upon any valid termination 
of the Agreement in accordance with its terms, including in connection with a termination by the Company under 
Section 8.1(e) of the Agreement, the Obligations of the Guarantor regarding a Specific Performance Event shall 
automatically terminate ab initio and be null and void. 

  
9.              NO RECOURSE. 
  

(a)            The Guaranteed Party acknowledges, on behalf of itself and each of its controlled 
Affiliates, and any Person claiming by, through or on behalf of any of them, that, as of the date hereof, Parent shall 
have no assets, other than its rights under the Agreement and the Equity Commitment Letters, and that no additional 
funds are expected to be contributed to Parent until substantially concurrently with the Acceptance Time (if the Offer 
is consummated). 

  
(b)            Notwithstanding anything that may be expressed or implied in this Guarantee to the 

contrary (and subject only to the specific contractual provisions of the Agreement), by its acceptance hereof, the 
Guaranteed Party acknowledges, covenants and agrees that all claims, obligations, liabilities, causes of action, or 
proceedings (in each case, whether at law or in equity, and whether sounding in contract, tort, statute or otherwise) 
that may be based upon, be in respect of, arise under, out or by reason of, be connected with, or relate in any manner 
to this Guarantee, or the negotiation, execution, performance, or breach (whether willful, intentional, unintentional or 
otherwise) of this Guarantee, including, without limitation, any representation or warranty made or alleged to be made 
in, in connection with, or as an inducement to, this Guarantee (each of such above-described legal, equitable or other 
theories or sources of liability, a “Claim”) may be made or asserted only against (and are expressly limited to) the 
Guarantor (and its respective successors and permitted assigns (to the extent the Guarantor actually assigns its 
obligations under this Guarantee to a permitted assignee)), and shall be subject to the limitations set forth herein, 
including but not limited to the provisions of Section 1 hereof. No Person who is not the Guarantor or its successor or 
permitted assignee (to the extent the Guarantor actually assigns its obligations under this Guarantee to a permitted 
assignee) (including, without limitation, (i) any past, present or future director, officer, employee, incorporator, 
member, partner, manager, direct or indirect equityholder, management company, Affiliate (other than Parent and 



Merger Sub or any assignee of Parent or Merger Sub or of the Guarantor under the Agreement or hereunder), agent, 
attorney, or representative of, and any financial advisor or lender (all above-described Persons in this subclause (i), 
each a “Related Party”) to the Guarantor or any Affiliate of the Guarantor, and (ii) any Related Party of the Guarantor’s 
Related Parties (the persons in subclauses (i) and (ii), collectively “Non-Parties”)) shall have any liability or obligation 
in respect of any Claims. Notwithstanding any other provision hereof, nothing in this Guarantee shall limit the rights 
of the parties to the Agreement, the Equity Commitment Letters, and the other transaction documents, as applicable 
(collectively, the “Retained Claims”). 

  

  



  

  

  
(c)            Without limiting the generality of the foregoing, to the maximum extent permitted under 

Law (and subject only to the specific contractual provisions of the Agreement), (i) the Guaranteed Party, on behalf of 
itself, its controlled Affiliates, and any Person claiming by, through or on behalf of any of them, hereby waives, 
releases and disclaims any and all Claims against all Non-Parties, including, without limitation, any Claims to avoid 
or disregard the entity form of the Guarantor or otherwise seek to impose any liability arising out of, relating to or in 
connection with a Claim on any Non-Parties, whether a Claim granted by statute or based on theories of equity, agency, 
control, instrumentality, alter ego, domination, sham, single business enterprise, piercing the veil, unfairness, 
undercapitalization, or otherwise, and (ii) the Guaranteed Party disclaims any reliance upon any Non-Parties with 
respect to the performance of this Guarantee or any representation or warranty made in, in connection with, or as an 
inducement to this Guarantee. This Section 9 shall survive the termination of this Guarantee. 

  
(d)            The Guaranteed Party hereby covenants and agrees that it shall not assert, and shall cause 

its controlled Affiliates (and any controlled Person claiming by, through, or on behalf of any of the foregoing) not to 
assert, in any action, suit or proceeding: (i) any Claim that the provisions of Section 1 of this Guarantee limiting the 
Guarantor’s aggregate liability or the provisions of Section 8 or Section 9 of this Guarantee are illegal, invalid or 
unenforceable in accordance with its terms or (ii) other than the Retained Claims, any Claim whatsoever against the 
Guarantor or any other Non-Parties under or in connection with this Guarantee or the Agreement and any transactions 
contemplated hereby or thereby or instrument delivered herewith or therewith other than a claim (x) against the 
Guarantor for payment or performance of the Obligations pursuant to (and as limited by) the terms of this Guarantee 
and (y) against Parent pursuant to the Agreement. 

  
10.            GOVERNING LAW; CONSENT TO JURISDICTION. 
  

(a)            This Guarantee and all claims and causes of action arising in connection herewith shall be 
governed by, and construed in accordance with, the Laws of the State of Delaware, without regard to Laws that may 
be applicable under conflicts of laws principles (whether of the State of Delaware or any other jurisdiction) that would 
cause the application of the Laws of any jurisdiction other than the State of Delaware. 

  
(b)            Each of the parties hereto irrevocably agrees that any Proceeding with respect to this 

Guarantee and the rights and obligations arising in connection herewith or any claim or cause of action arising in 
connection with this Guarantee or the negotiation hereof, and any Proceeding for recognition and enforcement of any 
judgment in respect of this Guarantee and the rights and obligations arising hereunder brought by any other party 
hereto or its successors or assigns, will be brought and determined exclusively in the Delaware Court of Chancery and 
any state appellate court therefrom within the State of Delaware (or, if the Delaware Court of Chancery does not have 
subject matter jurisdiction over a particular matter, any state or federal court within the State of Delaware). Each of 
the parties hereto hereby irrevocably submits with regard to any such Proceeding for itself and in respect of its 
property, generally and unconditionally, to the personal jurisdiction of the aforesaid courts and agrees that it will not 
bring any action relating to or arising from this Guarantee or any of the transactions contemplated hereby or the 
negotiation hereof in any court other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, 
and agrees not to assert as a defense, counterclaim or otherwise, in any Proceeding with respect to this Guarantee or 
the transactions contemplated hereby, (i) any claim that it is not personally subject to the jurisdiction of the above 
named courts for any reason other than the failure to serve in accordance with this Section 10, (ii) any claim that it or 
its property is exempt or immune from the jurisdiction of any such court or from any legal process commenced in 
such courts (whether through service of notice, attachment prior to judgment, attachment in aid of execution of 
judgment, execution of judgment or otherwise) and (iii) to the fullest extent permitted by applicable Law, any claim 
that (A) the Proceeding in such court is brought in an inconvenient forum, (B) the venue of such Proceeding is 
improper or (C) this Guarantee, or the subject matter hereof, may not be enforced in or by such courts. Each of the 
parties hereto agrees that a final judgment in any such Proceeding shall be conclusive and may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by applicable Law. Each party to this Guarantee 
irrevocably consents to service of process in the manner provided for notices in Section 9.5 of the Agreement and 
agrees that service made in such manner shall have the same legal force and effect as if served upon such party 



personally within the State of Delaware. Nothing in this Guarantee will affect the right of any party to this Guarantee 
to serve process in any other manner permitted by applicable Law. 

  

  



  

  

  
11.            WAIVER OF JURY TRIAL. EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 

CONTROVERSY THAT MAY ARISE UNDER THIS GUARANTEE IS LIKELY TO INVOLVE COMPLICATED 
AND DIFFICULT ISSUES, AND THEREFORE EACH PARTY HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY 
LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS GUARANTEE AND 
ANY OF THE AGREEMENTS DELIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY. EACH PARTY CERTIFIES AND ACKNOWLEDGES THAT (I) 
NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, 
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF 
LITIGATION, SEEK TO ENFORCE EITHER OF SUCH WAIVERS, (II) IT UNDERSTANDS AND HAS 
CONSIDERED THE IMPLICATIONS OF SUCH WAIVERS, (III) IT MAKES SUCH WAIVERS VOLUNTARILY 
AND (IV) IT HAS BEEN INDUCED TO ENTER INTO THIS GUARANTEE BY, AMONG OTHER THINGS, 
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 11. 

  
12.            ENTIRE AGREEMENT. This Guarantee, the Equity Commitment Letters and the Agreement 

constitute the entire agreement with respect to the subject matter hereof and supersede any and all prior discussions, 
negotiations, proposals, undertakings, understandings and agreements, whether written or oral, among the parties 
hereto and thereto. All parties hereto acknowledge that each party and its counsel have participated in the drafting and 
negotiation of this Guarantee and that any rules of construction to the effect that any ambiguities are to be resolved 
against the drafting party shall not be employed in the interpretation of this Guarantee. 

  
13.            COUNTERPARTS. This Guarantee may be executed and delivered (including by facsimile 

transmission or via portable document format (.pdf) or similar electronic means) in one or more counterparts, and by 
the different parties hereto in separate counterparts, each of which when so executed and delivered shall be deemed 
to be an original but all of which taken together shall constitute one and the same instrument. 

  

  



  

  

  
14.            AMENDMENTS AND WAIVERS. No amendment, waiver, supplement or modification of any 

provision of this Guarantee will be valid and binding unless it is in writing and signed, in the case of an amendment, 
supplement or modification, by the Guarantor and the Guaranteed Party or, in the case of waiver, by the party or 
parties against whom the waiver is to be effective. No waiver by any party hereto of any breach or violation of, or 
default under, this Guarantee, whether intentional or not, will be deemed to extend to any prior or subsequent breach, 
violation or default hereunder or affect in any way any rights arising by virtue of any prior or subsequent such 
occurrence. Subject to the terms hereof, no delay or omission on the part of any party hereto in exercising any right, 
power or remedy under this Guarantee will operate as a waiver thereof. 

  
15.            SEVERABILITY. Any term or provision of this Guarantee that is invalid or unenforceable in any 

situation in any jurisdiction will not affect the validity or enforceability of the remaining terms and provisions hereof 
or the validity or enforceability of the offending term or provision in any other situation or in any other jurisdiction; 
provided, however, that this Guarantee may not be enforced without giving full force and effect to the limitations set 
forth in Section 1, Section 8 and Section 9 hereof. 

  
16.            NO THIRD PARTY BENEFICIARIES. The parties hereby agree that their respective 

representations, warranties, agreements and covenants set forth herein are solely for the benefit of the other parties 
hereto and their respective successors and permitted assigns, in accordance with and subject to the terms of this 
Guarantee, and this Guarantee is not intended to, and does not, confer upon any person other than the parties hereto 
and their respective successors and permitted assigns any rights or remedies under this Guarantee; except that the 
Non-Parties shall be considered third party beneficiaries of the provisions of Section 9 hereof and all interpretive 
provisions required to give effect thereto. 

  
17.            CONFIDENTIALITY. This Guarantee shall be treated as strictly confidential and is being provided 

to the Guaranteed Party solely in connection with the Agreement. This Guarantee may not be used, circulated, quoted 
or otherwise referred to in any document, other than the Agreement or the Equity Commitment Letters, or otherwise 
distributed to any Person without the prior written consent of the Guarantor. Notwithstanding the foregoing, this 
Guarantee may be provided by the Guaranteed Party: (i) to its controlled Affiliates and to those of the Guaranteed 
Party’s representatives and advisors, in each case, with a bona fide need to review this Guarantee; provided, that the 
Guaranteed Party shall cause such controlled Affiliates and direct such representatives and advisors to treat this 
Guarantee as strictly confidential in accordance with (and shall be responsible for any dissemination of this Guarantee 
by such representatives or advisors in violation of) this Section 17; (ii) to the extent required by Law (provided, that 
the Guaranteed Party will provide the Guarantor an opportunity to review such required disclosure in advance of such 
disclosure being made, unless such required disclosure is consistent with previous statements approved by the 
Guarantor); or (iii) to the extent required by any Governmental Entity having jurisdiction over the Guaranteed Party 
or any disclosure in connection with the enforcement of the terms of this Guarantee, the Agreement or the Equity 
Commitment Letters. 
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IN WITNESS WHEREOF, each of the parties has duly executed and delivered this Guarantee 

through its undersigned designee duly authorized to be effective as of the date first above written. 
  
  

GUARANTOR:   
    
WHITEHAWK INCOME CORPORATION   
    
    
By:/s/ Jeffrey Slotterback   
Name: Jeffrey Slotterback   
Title: Chief Financial Officer   
  
  

[Signature Page to Limited Guarantee]  
  

  



  

  

  
  GUARANTEED PARTY: 
    
  PHX Minerals Inc. 
    
    
  By:/s/ Chad L. Stephens 
  Name: Chad L. Stephens 
  Title: President and Chief Executive Officer 

  
  

[Signature Page to Limited Guarantee] 
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FOR IMMEDIATE RELEASE 
  

PHX Minerals Reports Results for the Quarter Ended March 31, 2025 and Announces Dividend Payment 
  

FORT WORTH, Texas, May 8, 2025 – PHX MINERALS INC., “PHX” or the “Company” (NYSE: PHX), today 
reported financial and operating results for the quarter ended March 31, 2025. 
  
Summary of Results for the Quarter Ended March 31, 2025 
   

 Net income was $4.4 million, or $0.12 per diluted share, compared to net income of $0.1 million, or $0.00 
per diluted share, for the quarter ended Dec. 31, 2024, and net loss of ($0.2) million, or ($0.01) per diluted 
share, for the quarter ended March 31, 2024.  

 Adjusted EBITDA(1) was $6.2 million, compared to $5.4 million for the quarter ended Dec. 31, 2024 and 
$4.6 million for the quarter ended March 31, 2024.  

 Royalty production volumes decreased 9% to 1,910 Mmcfe compared to the quarter ended Dec. 31, 2024, 
and increased 3% compared to the quarter ended March 31, 2024.  

 Total production volumes decreased 9% to 2,159 Mmcfe compared to the quarter ended Dec. 31, 2024, and 
increased 2% compared to the quarter ended March 31, 2024.  

 Converted 65 gross (0.113 net) wells to producing status, compared to a conversion of 71 gross (0.22 net) 
wells to producing status during the quarter ended Dec. 31, 2024 and 85 gross (0.32 net) during the quarter 
ended March 31, 2024.  

 Inventory of 247 gross (1.017 net) wells in progress and permits as of March 31, 2025, compared to 225 
gross (0.91 net) wells in progress and permits as of Dec. 31, 2024 and 230 gross (1.099 net) wells in 
progress and permits as of March 31, 2024.  

 Total debt was $19.8 million, down $9.8 million since Dec. 31, 2024, and the debt-to-adjusted EBITDA 
(TTM) (1) ratio was 0.86x at March 31, 2025. 

  
Subsequent Events 
   

 PHX announced a $0.04 per share quarterly dividend, payable on June 4, 2025, to stockholders of record on 
May 20, 2025.  

 In a separate press release also issued today, WhiteHawk Income Corporation (together with WhiteHawk 
Energy, LLC and their respective subsidiaries, “WhiteHawk”) and PHX announced that they have entered 
into a definitive agreement under which WhiteHawk will acquire PHX in an all-cash transaction that values 
PHX at $4.35 per share, or total value of approximately $187 million, including PHX’s net debt. The joint 
press release announcing the transaction is available at https://phxmin.com/news/press-releases.  

 In light of the pending all-cash transaction with WhiteHawk, PHX is canceling its previously scheduled 
quarterly conference call to discuss the Company's results for the quarter ended March 31, 2025. 

   
(1) This is a non-GAAP measure. Refer to the Non-GAAP Reconciliation section. 
  
Chad L. Stephens, President and CEO, commented,“PHX had a strong start to 2025, delivering solid cash flow and 
adjusted EBITDA on both a sequential and year-over-year basis.  The closing of our recent divestiture of non-
producing minerals in January, along with strong cash generation, enabled us to further reduce our debt to $19.8 
million as of March 31, 2025, resulting in a debt-to-adjusted EBITDA (TTM) ratio under 1x. A strong and flexible 
balance sheet continues to be an important part of our strategy.” 
  



“The natural gas environment showed meaningful improvement during the first quarter driven by tightening supply-
demand dynamics, colder-than-expected winter weather, and increasing liquefied natural gas (LNG) export demand. 
This backdrop is translating into heightened operator activity across our mineral acreage as demonstrated by a 
higher gross and net number of wells in progress as of the quarter end. We expect this trend to continue throughout 
2025 and into 2026, supporting the increased production volumes and enhanced cash flow from our assets.” 
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Financial Highlights 

  

    
Three Months 

Ended     
Three Months 

Ended   
    March 31, 2025     March 31, 2024   
Royalty Interest Sales   $ 9,288,424    $ 6,176,274  
Working Interest Sales   $ 1,144,863    $ 913,934  
Natural Gas, Oil and NGL Sales   $ 10,433,287    $ 7,090,208  
                
Gains (Losses) on Derivative Contracts   $ (3,163,178)   $ 627,492  
Lease Bonuses and Rental Income   $ 328,203    $ 151,718  
Total Revenue   $ 7,598,312    $ 7,869,418  
                
Lease Operating Expense per Working Interest Mcfe   $ 1.10    $ 1.28  
Transportation, Gathering and Marketing per Mcfe   $ 0.51    $ 0.40  
Production and Ad Valorem Tax per Mcfe   $ 0.20    $ 0.19  
G&A Expense per Mcfe   $ 1.74    $ 1.58  
Cash G&A Expense per Mcfe (1)   $ 1.15    $ 1.25  
Interest Expense per Mcfe   $ 0.21    $ 0.34  
DD&A per Mcfe   $ 1.13    $ 1.11  
Total Expense per Mcfe   $ 3.92    $ 3.78  
                
Net Income (Loss)   $ 4,383,882    $ (183,615) 
Adjusted EBITDA (2)   $ 6,161,219    $ 4,607,034  
                
Cash Flow from Operations (3)   $ 4,276,440    $ 5,246,651  
CapEx (4)   $ 6,336    $ 7,440  
CapEx - Mineral Acquisitions   $ 630,296    $ 1,406,248  
                
Borrowing Base   $ 50,000,000    $ 50,000,000  
Debt   $ 19,750,000    $ 30,750,000  
Debt-to-Adjusted EBITDA (TTM) (2)     0.86      1.58  

   
(1) Cash G&A expense is G&A excluding professional fees associated with announced strategic alternatives 

process and restricted stock and deferred director’s expense from the adjusted EBITDA table in the Non-
GAAP Reconciliation section.  

(2) This is a non-GAAP measure. Refer to the Non-GAAP Reconciliation section.  
(3) GAAP cash flow from operations.  
(4) Includes legacy working interest expenditures and fixtures and equipment. 

  

- 2 - 



  

  

  
Operating Highlights 

  

    
Three Months 

Ended     
Three Months 

Ended   
    March 31, 2025     March 31, 2024   
Gas Mcf Sold     1,729,256      1,700,108  

Average Sales Price per Mcf before the effects of settled derivative 
contracts   $ 3.85    $ 2.10  

Average Sales Price per Mcf after the effects of settled derivative 
contracts   $ 3.75    $ 3.08  

% of sales subject to hedges     75%     62%
Oil Barrels Sold     42,355      37,260  

Average Sales Price per Bbl before the effects of settled derivative 
contracts   $ 70.52    $ 76.01  

Average Sales Price per Bbl after the effects of settled derivative 
contracts   $ 69.25    $ 76.19  

% of sales subject to hedges     40%     37%
NGL Barrels Sold     29,316      32,184  

Average Sales Price per Bbl(1)   $ 27.18    $ 21.51  
                
Mcfe Sold     2,159,284      2,116,776  

Natural gas, oil and NGL sales before the effects of settled derivative 
contracts   $ 10,433,287    $ 7,090,208  

Natural gas, oil and NGL sales after the effects of settled derivative 
contracts   $ 10,214,808    $ 8,759,517  

  
(1) There were no NGL settled derivative contracts during the 2025 and 2024 periods. 
  
Total Production for the last five quarters was as follows: 
  

Quarter ended   Mcf Sold     Oil Bbls Sold     NGL Bbls Sold     Mcfe Sold   
3/31/2025     1,729,256      42,355      29,316      2,159,284  
12/31/2024     1,906,552      43,571      35,099      2,378,569  
9/30/2024     1,898,442      45,698      34,332      2,378,622  
6/30/2024     2,464,846      51,828      31,994      2,967,779  
3/31/2024     1,700,108      37,260      32,184      2,116,776  

  
The percentage of total production volumes attributable to natural gas was 80% for the quarter ended March 31, 
2025. 
  
Royalty Interest Production for the last five quarters was as follows: 
  

Quarter ended   Mcf Sold     Oil Bbls Sold     NGL Bbls Sold     Mcfe Sold   
3/31/2025     1,567,816      38,200      18,747      1,909,502  
12/31/2024     1,728,225      39,592      21,778      2,096,435  
9/30/2024     1,724,635      41,170      21,011      2,097,722  

6/30/2024(1)     2,304,176      47,024      20,461      2,709,090  
3/31/2024     1,533,580      33,083      20,844      1,857,147  

  
(1) Increase in royalty production for the quarter ended June 30, 2024 was due to high interest high impact wells 
coming online in the Haynesville. 



  
The percentage of royalty production volumes attributable to natural gas was 82% for the quarter ended March 31, 
2025. 
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Working Interest Production for the last five quarters was as follows: 
  

Quarter ended   Mcf Sold     Oil Bbls Sold     NGL Bbls Sold     Mcfe Sold   
3/31/2025     161,440      4,155      10,569      249,782  
12/31/2024     178,327      3,979      13,321      282,134  
9/30/2024     173,807      4,528      13,321      280,900  
6/30/2024     160,670      4,804      11,533      258,689  
3/31/2024     166,528      4,177      11,340      259,629  

  
Quarter Ended March 31, 2025 Results 
  
The Company recorded net income of $4.4 million, or $0.12 per diluted share, for the quarter ended March 31, 2025, 
as compared to net loss of $(0.2) million, or $(0.01) per diluted share, for the quarter ended March 31, 2024. The 
change in net income was principally the result of an increase in natural gas, oil and NGL sales and an increase in 
gain on asset sales, partially offset by an increase in losses associated with derivative contracts, an increase in 
general and administrative expenses, and an increase in transportation, gathering and marketing expenses. 
  
Natural gas, oil and NGL revenue increased $3.3 million, or 47%, for the quarter ended March 31, 2025, compared 
to the quarter ended March 31, 2024, due to increases in natural gas and NGL prices of 83% and 26%, respectively, 
and increases in natural gas and oil volumes of 2% and 14%, respectively, partially offset by a decrease in oil price 
of 7% and a decrease in NGL volumes of 9%. 
  
The increase in royalty production volumes during the quarter ended March 31, 2025, as compared to the quarter 
ended March 31, 2024, resulted primarily from new wells being brought online in the Haynesville Shale and 
SCOOP plays. 
  
The Company had a net loss on derivative contracts of ($3.2) million for the quarter ended March 31, 2025, 
comprised of a ($0.2) million loss on settled derivatives and a ($2.9) million non-cash loss on derivatives, as 
compared to a net gain of $0.6 million for the quarter ended March 31, 2024. The change in net gain (loss) on 
derivative contracts was due to the Company’s settlements of natural gas and oil collars and fixed price swaps and 
the change in valuation caused by the difference in March 31, 2025 pricing relative to the strike price on open 
derivative contracts. 
  
Operations Update 
  
During the quarter ended March 31, 2025, the Company converted 65 gross (0.113 net) wells to producing status, 
including 5 gross (0.009 net) wells in the Haynesville and 26 gross (0.036 net) wells in the SCOOP, compared to 85 
gross (0.32 net) wells converted in the quarter ended March 31, 2024. 
  
At March 31, 2025, the Company had a total of 247 gross (1.017 net) wells in progress and permits across its 
mineral positions, compared to 225 gross (0.91 net) wells in progress and permits at Dec 31, 2024. As of March 31, 
2025, 18 rigs were operating on the Company’s acreage and 70 rigs were operating within 2.5 miles of its acreage. 
  
                Bakken/                           
                Three     Arkoma                     
    SCOOP     STACK     Forks     Stack     Haynesville     Other     Total   
As of March 31, 2025:                                                  

Gross Wells in Progress on PHX 
Acreage (1)     61      14      11      3      70      13      172  
Net Wells in Progress on PHX 
Acreage (1)     0.222      0.025      0.044      0.015      0.362      0.067      0.735  



Gross Active Permits on PHX 
Acreage     28      9      3      4      28      3      75  
Net Active Permits on PHX 
Acreage     0.090      0.083      0.003      0.028      0.066      0.012      0.282  

                                                   
As of March 31, 2025:                                                  

Rigs Present on PHX Acreage     6      1      1      -      3      7      18  
Rigs Within 2.5 Miles of PHX 
Acreage     18      10      9      2      17      14      70  

  
(1) Wells in progress includes drilling wells and drilled but uncompleted wells, or DUCs. 
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Leasing Activity 
  
During the quarter ended March 31, 2025, the Company leased 397 net mineral acres to third-party exploration and 
production companies for an average bonus payment of $911 per net mineral acre and an average royalty of 25%. 
  
Acquisition and Divestiture Update 
  
During the quarter ended March 31, 2025, the Company purchased 50 net royalty acres for approximately $0.6 
million and sold 165,326 acres, which were outside the Company’s core focus areas and predominately undeveloped 
and unleased, for approximately $7.9 million. 
  
    Acquisitions   
    SCOOP     Haynesville     Other     Total   
During Three Months Ended March 31, 2025:                         

Net Mineral Acres Purchased     35      -      -      35  
Net Royalty Acres Purchased     50      -      -      50  

  
Quarterly Conference Call 
  
In light of the pending all-cash transaction with WhiteHawk, PHX is canceling its previously scheduled quarterly 
conference call to discuss the Company's results for the quarter ended March 31, 2025. 
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FINANCIAL RESULTS 

  
Statements of Income 

  
    Three Months Ended March 31,   
    2025     2024   
    (unaudited)   
Revenues:       

Natural gas, oil and NGL sales   $ 10,433,287     $ 7,090,208  
Lease bonuses and rental income     328,203       151,718  
Gains (losses) on derivative contracts     (3,163,178 )     627,492  

      7,598,312       7,869,418  
Costs and expenses:                

Lease operating expenses     273,713       332,409  
Transportation, gathering and marketing     1,103,966       843,504  
Production and ad valorem taxes     422,787       392,327  
Depreciation, depletion and amortization     2,430,207       2,356,326  
Interest expense     452,051       714,886  
General and administrative     3,754,248       3,347,037  
Losses (gains) on asset sales and other     (6,519,747 )     24,212  

Total costs and expenses     1,917,225       8,010,701  
Income (loss) before provision (benefit) for income taxes     5,681,087       (141,283) 
                 
Provision (benefit) for income taxes     1,297,205       42,332  
                 
Net income (loss)   $ 4,383,882     $ (183,615) 

                 
Basic earnings per common share   $ 0.12     $ (0.01) 

                 
Diluted earnings per common share   $ 0.12     $ (0.01) 

                 
Weighted average shares outstanding:                

Basic     36,808,766       36,303,392  
Diluted     38,009,410       36,303,392  

                 
Dividends per share of common stock paid in period   $ 0.0400     $ 0.0300  
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Balance Sheets 

  

    
March 31, 

2025     Dec. 31, 2024   
    (unaudited)         
Assets                
Current assets:                

Cash and cash equivalents   $ 2,536,133     $ 2,242,102  
Natural gas, oil, and NGL sales receivables (net of $0 allowance for 

uncollectable accounts)     6,577,696       6,128,954  
Refundable income taxes     80,621       328,560  
Other     721,062       857,317  

Total current assets     9,915,512       9,556,933  
                 
Properties and equipment at cost, based on successful efforts accounting:                

Producing natural gas and oil properties     223,655,459       223,043,942  
Non-producing natural gas and oil properties     45,544,346       51,806,911  
Other     1,361,064       1,361,064  

      270,560,869       276,211,917  
Less accumulated depreciation, depletion and amortization     (120,293,049 )     (122,835,668) 

Net properties and equipment     150,267,820       153,376,249  
                 
Operating lease right-of-use assets     392,263       429,494  
Other, net     509,837       553,090  
Total assets   $ 161,085,432     $ 163,915,766  

                 
Liabilities and Stockholders' Equity                
Current liabilities:                

Accounts payable   $ 656,711     $ 804,693  
Derivative contracts, net     3,178,706       316,336  
Current portion of operating lease liability     252,436       247,786  
Accrued liabilities and other     1,420,856       1,866,930  

Total current liabilities     5,508,709       3,235,745  
                 
Long-term debt     19,750,000       29,500,000  
Deferred income taxes, net     8,318,416       7,286,315  
Asset retirement obligations     1,098,536       1,097,750  
Derivative contracts, net     480,401       398,072  
Operating lease liability, net of current portion     383,070       448,031  
Total liabilities     35,539,132       41,965,913  
                 
Stockholders' equity:                

Common Stock, $0.01666 par value; 75,000,000 shares authorized and 
36,796,496 issued at March 31, 2025; 75,000,000 shares authorized and 
36,796,496 issued at Dec. 31, 2024     613,030       613,030  

Capital in excess of par value     44,749,269       44,029,492  
Deferred directors' compensation     1,313,492       1,323,760  
Retained earnings     79,940,318       77,073,332  

      126,616,109       123,039,614  



Less treasury stock, at cost; 274,478 shares at March 31, 2025, and 279,594 
shares at Dec. 31, 2024     (1,069,809 )     (1,089,761) 

Total stockholders' equity     125,546,300       121,949,853  
Total liabilities and stockholders' equity   $ 161,085,432     $ 163,915,766  
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Condensed Statements of Cash Flows 

  
    Three Months Ended   

    
March 31, 

2025     
March 31, 

2024   
    (unaudited)   
Operating Activities                

Net income (loss)   $ 4,383,882     $ (183,615) 
Adjustments to reconcile net income (loss) to net cash provided by operating 

activities:                
Depreciation, depletion and amortization     2,430,207       2,356,326  
Provision for deferred income taxes     1,032,101       25,332  
Gain from leasing fee mineral acreage     (328,203 )     (151,718) 
Proceeds from leasing fee mineral acreage     332,331       151,718  
Net (gain) loss on sales of assets     (6,625,686 )     (66,500) 
Directors' deferred compensation expense     47,738       45,132  
Total (gain) loss on derivative contracts     3,163,178       (627,492) 
Cash receipts (payments) on settled derivative contracts     (218,479 )     1,669,309  
Restricted stock award expense     681,723       656,656  
Other     25,333       35,731  

Cash provided (used) by changes in assets and liabilities:                
Natural gas, oil and NGL sales receivables     (448,742 )     1,216,455  
Income taxes receivable     247,939       378  
Other current assets     202,745       207,497  
Accounts payable     (145,867 )     67,986  
Other non-current assets     58,642       56,338  
Accrued liabilities     (562,402 )     (212,882) 

Total adjustments     (107,442 )     5,430,266  
Net cash provided by operating activities     4,276,440       5,246,651  

                 
Investing Activities                

Capital expenditures     (6,336 )     (7,440) 
Acquisition of minerals and overriding royalty interests     (630,296 )     (1,406,248) 
Net proceeds from sales of assets     7,865,103       66,500  

Net cash provided by (used in) investing activities     7,228,471       (1,347,188) 
                 
Financing Activities                

Borrowings under credit facility     -       1,000,000  
Payments of loan principal     (9,750,000 )     (3,000,000) 
Payments of dividends     (1,460,880 )     (1,079,968) 

Net cash provided by (used in) financing activities     (11,210,880 )     (3,079,968) 
                 

Increase (decrease) in cash and cash equivalents     294,031       819,495  
Cash and cash equivalents at beginning of period     2,242,102       806,254  
Cash and cash equivalents at end of period   $ 2,536,133     $ 1,625,749  

                 
Supplemental Disclosures of Cash Flow Information:                
                 

Interest paid (net of capitalized interest)   $ 503,184     $ 733,799  
Income taxes paid (net of refunds received)   $ 17,165     $ 16,623  



                 
Supplemental Schedule of Noncash Investing and Financing Activities:                
                 

Dividends declared and unpaid   $ 56,016     $ 41,346  
                 

Gross additions to properties and equipment   $ 568,026     $ 1,406,743  
Net increase (decrease) in accounts receivable for properties and equipment 

additions     68,606       6,945  
Capital expenditures and acquisitions   $ 636,632     $ 1,413,688  
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Derivative Contracts as of March 31, 2025 

  
    Production volume         

Contract period   covered per month   Index   Contract price 
Natural gas costless collars             

May - June 2025   30,000 Mmbtu   NYMEX Henry Hub   $3.00 floor / $5.00 ceiling 
May - September 2025   55,000 Mmbtu   NYMEX Henry Hub   $3.00 floor / $3.75 ceiling 

November 2025 - March 
2026   100,000 Mmbtu   NYMEX Henry Hub   $3.50 floor / $4.85 ceiling 

November 2025 - March 
2026   75,000 Mmbtu   NYMEX Henry Hub   $3.50 floor / $4.72 ceiling 

November 2025 - March 
2026   50,000 Mmbtu   NYMEX Henry Hub   $3.50 floor / $3.87 ceiling 

November 2025 - March 
2026   15,000 Mmbtu   NYMEX Henry Hub   $3.50 floor / $5.15 ceiling 

April - June 2026   75,000 Mmbtu   NYMEX Henry Hub   $3.00 floor / $3.60 ceiling 
July - September 2026   100,000 Mmbtu   NYMEX Henry Hub   $3.00 floor / $3.60 ceiling 

Natural gas fixed price 
swaps             

May 2025   25,000 Mmbtu   NYMEX Henry Hub   $3.23 
May - August 2025   125,000 Mmbtu   NYMEX Henry Hub   $3.01 
May - October 2025   100,000 Mmbtu   NYMEX Henry Hub   $3.28 

June 2025   10,000 Mmbtu   NYMEX Henry Hub   $3.23 
July 2025   45,000 Mmbtu   NYMEX Henry Hub   $3.23 

August 2025   40,000 Mmbtu   NYMEX Henry Hub   $3.23 
September 2025   50,000 Mmbtu   NYMEX Henry Hub   $3.23 

September - October 2025   100,000 Mmbtu   NYMEX Henry Hub   $3.01 
October 2025   100,000 Mmbtu   NYMEX Henry Hub   $3.23 

November 2025 - January 
2026   25,000 Mmbtu   NYMEX Henry Hub   $4.21 

February 2026   15,000 Mmbtu   NYMEX Henry Hub   $4.21 
March 2026   25,000 Mmbtu   NYMEX Henry Hub   $4.21 

April - June 2026   50,000 Mmbtu   NYMEX Henry Hub   $3.10 
Oil fixed price swaps             
March - August 2025   1,000 Bbls   NYMEX WTI   $68.80 

March 2025   1,600 Bbls   NYMEX WTI   $64.80 
March 2025   500 Bbls   NYMEX WTI   $69.50 

March - June 2025   2,000 Bbls   NYMEX WTI   $70.90 
March 2025   500 Bbls   NYMEX WTI   $73.71 
April 2025   500 Bbls   NYMEX WTI   $73.30 

April - June 2025   750 Bbls   NYMEX WTI   $69.50 
April - June 2025   1,000 Bbls   NYMEX WTI   $68.00 

May 2025   500 Bbls   NYMEX WTI   $72.92 
June 2025   500 Bbls   NYMEX WTI   $72.58 
July 2025   500 Bbls   NYMEX WTI   $72.24 

July - August 2025   1,250 Bbls   NYMEX WTI   $70.81 
July - September 2025   500 Bbls   NYMEX WTI   $69.50 
July - December 2025   1,500 Bbls   NYMEX WTI   $68.90 

August 2025   500 Bbls   NYMEX WTI   $71.88 
September 2025   500 Bbls   NYMEX WTI   $71.60 
September 2025   1,500 Bbls   NYMEX WTI   $68.80 



October 2025   750 Bbls   NYMEX WTI   $71.12 
October 2025   2,000 Bbls   NYMEX WTI   $68.80 

November 2025   750 Bbls   NYMEX WTI   $70.99 
November 2025 - March 

2026   1,500 Bbls   NYMEX WTI   $68.80 
December 2025   750 Bbls   NYMEX WTI   $70.66 
January 2026   1,500 Bbls   NYMEX WTI   $70.53 

February 2026   1,500 Bbls   NYMEX WTI   $71.28 
March 2026   1,500 Bbls   NYMEX WTI   $70.42 

April - June 2026   1,000 Bbls   NYMEX WTI   $68.80 
April - June 2026   1,000 Bbls   NYMEX WTI   $65.80 
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Non-GAAP Reconciliation 

  
This press release includes certain “non-GAAP financial measures” as defined under the rules and regulations of the 
U.S. Securities and Exchange Commission, or the SEC, including Regulation G. These non-GAAP financial 
measures are calculated using GAAP amounts in the Company’s financial statements. These measures, detailed 
below, are provided in addition to, not as an alternative for, and should be read in conjunction with, the information 
contained in the Company’s financial statements prepared in accordance with GAAP (including the notes thereto), 
included in the Company’s SEC filings and posted on its website. 
  
Adjusted EBITDA Reconciliation 
  
The Company defines “adjusted EBITDA” as earnings before interest, taxes, depreciation and amortization, or 
EBITDA, excluding non-cash gains (losses) on derivatives and gains (losses) on asset sales, but including cash 
receipts from (payments on) off-market derivatives, and further excluding professional fees associated with 
announced strategic alternatives process and restricted stock and deferred directors’ expense. In prior releases, the 
Company generally has not excluded professional fees in defining adjusted EBITDA, but has excluded professional 
fees associated with the announced strategic alternatives process in defining adjusted EBITDA in this press release 
as the Company believes excluding these particular fees in the presentation of adjusted EBITDA may be useful to 
investors in their evaluation of the Company’s financial performance. The Company has included a presentation of 
adjusted EBITDA because it recognizes that certain investors consider this amount to be a useful means of 
measuring the Company’s ability to meet its debt service obligations and evaluating its financial performance. 
Adjusted EBITDA has limitations and should not be considered in isolation or as a substitute for net income, 
operating income, cash flow from operations or other consolidated income or cash flow data prepared in accordance 
with GAAP. Because not all companies use identical calculations, this presentation of adjusted EBITDA may not be 
comparable to a similarly titled measure of other companies. The following table provides a reconciliation of net 
income (loss) to adjusted EBITDA for the quarters indicated: 
  

    
Three Months 

Ended     
Three Months 

Ended     
Three Months 

Ended   
    March 31, 2025     March 31, 2024     Dec. 31, 2024   
Net Income   $ 4,383,882    $ (183,615)   $ 109,400  
Plus:                      

Income tax expense     1,297,205      42,332      (27,551) 
Interest expense     452,051      714,886      573,920  
DD&A     2,430,207      2,356,326      2,605,809  
Impairment expense     -      -      52,673  
Professional  fees associated with announced 

strategic alternatives process     549,400      -      -  
Less:                      

Non-cash gains (losses) on derivatives     (2,944,699)     (1,041,817)     (1,509,661) 
Gains (losses) on asset sales     6,625,686      66,500      -  

Plus:                      
Restricted stock and deferred director's expense     729,461      701,788      561,603  

Adjusted EBITDA   $ 6,161,219    $ 4,607,034    $ 5,385,515  

  

- 10 - 



  

  

  
Debt-to-Adjusted EBITDA (TTM) Reconciliation 
  
“Debt-to-adjusted EBITDA (TTM)” is defined as the ratio of long-term debt to adjusted EBITDA on a trailing 12-
month (TTM) basis. The Company has included a presentation of debt-to-adjusted EBITDA (TTM) because it 
recognizes that certain investors consider such ratios to be a useful means of measuring the Company’s ability to 
meet its debt service obligations and for evaluating its financial performance. The debt-to-adjusted EBITDA (TTM) 
ratio has limitations and should not be considered in isolation or as a substitute for net income, operating income, 
cash flow from operations or other consolidated income or cash flow data prepared in accordance with GAAP. 
Because not all companies use identical calculations, this presentation of debt-to-adjusted EBITDA (TTM) may not 
be comparable to a similarly titled measure of other companies. The following table provides a reconciliation of net 
income (loss) to adjusted EBITDA on a TTM basis and of the resulting debt-to-adjusted EBITDA (TTM) ratio: 
  
    TTM Ended     TTM Ended   

    
March 31, 

2025     
March 31, 

2024   
Net Income   $ 6,889,363     $ 4,183,941  
Plus:                

Income tax expense     2,082,060       1,710,792  
Interest expense     2,300,433       2,519,806  
DD&A     9,680,325       9,032,521  
Professional fees associated with announced                
strategic alternatives process     549,400       -  
Impairment expense     52,673       36,460  

Less:                
Non-cash gains (losses) on derivatives     (5,900,877 )     88,315  
Gains (losses) on asset sales     7,077,578       377,276  

Plus:                
Restricted stock and deferred director's expense     2,500,682       2,501,129  

Adjusted EBITDA   $ 22,878,235     $ 19,519,058  

                 
Debt   $ 19,750,000     $ 30,750,000  
Debt-to-Adjusted EBITDA (TTM)     0.86       1.58  
  
PHX Minerals Inc. Fort Worth-based, PHX Minerals Inc. is a natural gas and oil mineral company with a strategy 
to proactively grow its mineral position in its core focus areas. PHX owns mineral acreage principally located in 
Oklahoma, Texas, Louisiana, North Dakota and Arkansas. Additional information about the Company can be found 
at www.phxmin.com. 
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Cautionary Statement Regarding Forward-Looking Statements  
  
This press release includes “forward-looking statements” within the meaning of Section 27A of the Securities Act of 
1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. Words such as 
“anticipates,” “plans,” “estimates,” “believes,” “expects,” “intends,” “will,” “should,” “may” and similar 
expressions may be used to identify forward-looking statements. Forward-looking statements are not statements of 
historical fact and reflect PHX’s current views about future events. Forward-looking statements may include, but are 
not limited to, statements relating to: the Company’s operational outlook; the Company’s ability to execute its 
business strategies; the volatility of realized natural gas and oil prices; the level of production on the Company’s 
properties; estimates of quantities of natural gas, oil and NGL reserves and their values; general economic or 
industry conditions; legislation or regulatory requirements; conditions of the securities markets; the Company’s 
ability to raise capital; changes in accounting principles, policies or guidelines; financial or political instability; acts 
of war or terrorism; title defects in the properties in which the Company invests; the transaction with WhiteHawk; 
and other economic, competitive, governmental, regulatory or technical factors affecting properties, operations or 
prices. Although the Company believes expectations reflected in these and other forward-looking statements are 
reasonable, the Company can give no assurance such expectations will prove to be correct. Such forward-looking 
statements are subject to a number of assumptions, risks and uncertainties, many of which are beyond the control of 
the Company. These forward-looking statements involve certain risks and uncertainties that could cause results to 
differ materially from those expected by the Company’s management. Information concerning these risks and other 
factors can be found in the Company’s filings with the SEC, including its Annual Reports on Form 10-K and 
Quarterly Reports on Form 10-Q, available on the Company’s website or the SEC’s website at www.sec.gov. 
  
Investors are cautioned that any such forward-looking statements are not guarantees of future performance and that 
actual results or developments may differ materially from those projected. The forward-looking statements in this 
press release are made as of the date hereof, and the Company does not undertake any obligation to update the 
forward-looking statements as a result of new information, future events or otherwise. 
  
Investor Contact: 
  
Rob Fink / Stephen Lee 
FNK IR 
646.809.4048 
PHX@fnkir.com 
  
  
Corporate Contact: 
405.948.1560 
inquiry@phxmin.com 
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Exhibit 99.3 

  
TENDER AND SUPPORT AGREEMENT 

  
This TENDER AND SUPPORT AGREEMENT, dated as of May 8, 2025 (this “Agreement”), is made by 

and among WhiteHawk Acquisition, Inc., a Delaware corporation (“Parent”); WhiteHawk Merger Sub, Inc., a 
Delaware corporation and a wholly owned, direct subsidiary of Parent (“Merger Sub”); and [ ] (“Stockholder”). 
Capitalized terms used but not otherwise defined herein have the meanings assigned to such terms in the Agreement 
and Plan of Merger dated as of the date of this Agreement (the “Merger Agreement”) by and among Parent, Merger 
Sub and PHX Minerals Inc., a Delaware corporation (the “Company”), unless the context in the Merger Agreement 
clearly indicates otherwise. 

  
WITNESSETH: 

  
WHEREAS, Stockholder owns beneficially (as defined in Rule 13d-3 under the Exchange Act) and/or of 

record (as specified on Schedule A) the shares of common stock of the Company, par value $0.01666 per share (“the 
“Company Common Shares”) set forth opposite Stockholder’s name on Schedule A (including all such Company 
Common Shares that are outstanding as of the date hereof, together with any other Company Common Shares that are 
hereafter issued to, or are otherwise acquired or owned, beneficially or of record by, Stockholder during the Agreement 
Period (as defined below), including through the exercise of any stock options, warrants, convertible or exchangeable 
securities or other similar instruments of the Company, and any other securities of the Company described in Section 
11, but excluding any shares that are disposed of in compliance with Section 7(b), collectively, the “Subject Shares”). 

  
WHEREAS, concurrently with the execution and delivery of this Agreement, Parent, Merger Sub and the 

Company are entering into the Merger Agreement, a copy of which has been made available (as defined in the Merger 
Agreement) to Stockholder, which provides for, among other things, the making of a tender offer (such offer, as it 
may be amended from time to time as permitted by the Merger Agreement, the “Offer”) by Merger Sub for all of the 
outstanding Company Common Shares, and the merger of Merger Sub with and into the Company (the “Merger”), 
upon the terms and subject to the conditions set forth therein. 

  
WHEREAS, as an inducement to and condition to Parent’s and Merger Sub’s willingness to enter into the 

Merger Agreement, Parent has required and Stockholder desires to enter into this Agreement. 
  

NOW, THEREFORE, in consideration of the foregoing and the covenants, premises, representations and 
warranties and agreements contained in this Agreement and for other good and valuable consideration, the receipt and 
adequacy of which are hereby acknowledged, and intending to be legally bound, the parties to this Agreement agree 
as follows: 

  
SECTION 1. Agreement to Tender. 
  

(a) Tender. Stockholder hereby agrees to (i) promptly (in any event, not later than five Business 
Days after commencement of the Offer) and validly tender or cause to be tendered into the Offer, any and all Subject 
Shares (free and clear of any Liens or restrictions, except for such Liens or restrictions hereunder or pursuant to any 
applicable restrictions on transfer under applicable securities Laws), pursuant to and in accordance with the terms of 
the Offer and Rule 14d-2 under the Exchange Act and (ii) to the extent Stockholder acquires beneficial ownership of 
any additional outstanding Company Common Shares during the Agreement Period, promptly (in any event, not later 
than two Business Days after Stockholder acquires beneficial ownership of such additional outstanding Company 
Common Shares) and validly tender or cause to be validly tendered into the Offer, pursuant to and in accordance with 
the terms of the Offer, all of such additional Company Common Shares (free and clear of any Liens or restrictions, 
except for such Liens or restrictions hereunder or pursuant to any applicable restrictions on transfer under applicable 
securities Laws), in each case in accordance with the Offer. In furtherance of the foregoing, at the time of such tender, 
Stockholder shall cause its broker or such other Person that is the holder of record of any Subject Shares to tender 
such Subject Shares pursuant to and in accordance with the terms of the Offer and within the timeframe specified in 
the first sentence of this Section 1(a). 

  



(b) No Withdrawal. Stockholder agrees that once its Subject Shares are tendered, Stockholder will 
not withdraw or cause or permit to be withdrawn any of such Subject Shares from the Offer, unless and until this 
Agreement shall have been terminated in accordance with Section 12(d). 

  

  



  

  

  
(c) Return of Subject Shares. If the Offer is terminated or withdrawn by Merger Sub, or the Merger 

Agreement is validly terminated prior to the Expiration Time, Parent and Merger Sub shall promptly return, and shall 
cause Paying Agent to return, all tendered Subject Shares to the registered holders of the Subject Shares tendered in 
the Offer. 

  
(d) Conditional Obligation. Stockholder acknowledges and agrees that Merger Sub’s obligation to 

accept for payment Company Common Shares tendered into the Offer, including any Company Common Shares 
tendered by Stockholder, is subject to the terms and conditions of the Merger Agreement and the Offer. 

  
SECTION 2. Documentation and Information. 
  
(a) Stockholder: (i) consents to and authorizes the publication and disclosure by Parent, Merger Sub or the 

Company, as applicable, of Stockholder’s identity and holdings of Subject Shares, the nature of Stockholder’s 
commitments, arrangements and understandings under this Agreement (including, for the avoidance of doubt, the 
disclosure of this Agreement) and any other information, in each case, that Parent, Merger Sub or the Company, as 
applicable, reasonably determines is required to be disclosed by applicable Law in any press release, any of the Offer 
Documents, the Schedule 14D-9 or any other disclosure document (whether or not filed with the SEC) in connection 
with the Offer, the Merger and any contemplated transaction in connection with the Offer, the Merger or any other 
transactions contemplated by the Merger Agreement (collectively, the “Contemplated Transactions”); and (ii) agrees 
to promptly furnish to Parent, Merger Sub or the Company, as applicable, any information it may reasonably require 
for the preparation of any such disclosure documents. 

  
(b) Stockholder: (i) represents and warrants that none of the information provided by or on behalf of 

Stockholder pursuant to this Section 2 will contain any untrue statement of material fact or omit to state any material 
fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances 
under which they were made, not misleading; and (ii) agrees to promptly notify Parent, Merger Sub and the Company, 
as applicable, of any required corrections with respect to any such information, if and to the extent that any such 
information shall have become false or misleading in any material respect. Stockholder shall consult with Parent 
before issuing any press releases or otherwise making any public statements with respect to the Contemplated 
Transactions and shall not issue any such press release or make any public statement without the written approval of 
Parent, except as may be required by applicable Law.  

  
SECTION 3. Voting Agreement. 
  
(a) Stockholder irrevocably and unconditionally agrees that, during the Agreement Period, at any annual or 

special meeting of the Company Stockholders, however called, including any adjournment or postponement thereof, 
and in connection with any action proposed to be taken by written consent of the Company Stockholders, Stockholder 
will, in each case to the fullest extent that such Stockholder’s Subject Shares are entitled to vote thereon, vote against 
and not consent to: (i) any action (including any amendment to the Company Charter or Company Bylaws, as in effect 
on the date hereof), agreement or transaction that would reasonably be expected to frustrate the purposes of, impede, 
hinder, interfere with, nullify, prevent, delay, discourage or adversely affect, in each case in any material respect, this 
Agreement or the consummation of the Contemplated Transactions; (ii) any Company Acquisition Proposal or any 
agreement related thereto, and any action in furtherance of any Company Acquisition Proposal; (iii) any merger, 
acquisition, sale, transfer of a material portion of the rights or other assets of the Company or any of its Subsidiaries, 
consolidation, reorganization, recapitalization, extraordinary dividend, dissolution, liquidation or winding up of or by 
the Company or any of its Subsidiaries, or any other extraordinary transaction involving the Company (other than the 
Merger) or any of its Subsidiaries; (iv) any action, proposal, transaction or agreement that could reasonably be 
expected to result in a breach, in any material respect, of any covenant, representation or warranty or any other 
obligation or agreement of Stockholder under this Agreement or the Company or any of its Subsidiaries under the 
Merger Agreement; (v) any change in the Company Board; or (vi) any material change in the capitalization of the 
Company’s or any of its Subsidiaries’ corporate structure (collectively, the “Supported Matters”). Until the Subject 



Shares are accepted for purchase in the Offer, Stockholder shall retain at all times the right to vote the Subject Shares 
in such Stockholder’s sole discretion, and without any other limitation, solely on any matters other than those set forth 
in this Section 3(a) that are at any time or from time to time presented for consideration to the Company’s stockholders 
generally. 

  
(b) During the Agreement Period, Stockholder: (i) shall ensure that, during the Agreement Period, any other 

Person having voting power with respect to any Subject Shares will not vote any such shares in favor of or consent to, 
and will vote against, the approval of the matters described in clauses (i) through (vi) of Section 3(a); and (ii) shall not 
enter into any agreement or understanding with any Person to vote or give instruction in any manner inconsistent with 
this Section 3. 

  

  



  

  

  
SECTION 4. Irrevocable Proxy. 
  
(a) Stockholder hereby revokes (and agrees to cause to be revoked) any and all proxies, if any, that it has 

heretofore granted with respect to its Subject Shares. Stockholder hereby irrevocably appoints Parent as attorney-in-
fact and proxy, with full power of substitution, for and on behalf of Stockholder, for and in the name, place and stead 
of Stockholder, to: 

  
(i) attend any and all meetings at which any Supported Matters are to be considered (whether annual 

or special and whether or not adjourned or postponed) of the holders of Company Common Shares (each, a “Company 
Stockholder Meeting”); 

  
(ii) vote, express consent or dissent, issue instructions to the record holder to vote the Subject Shares 

or otherwise utilize such voting power in accordance with the provisions of Section 3 at any annual or special meeting 
of the Company at which any Supported Matters are to be considered as Parent or its proxy shall, in Parent’s sole 
discretion, deem proper with respect to the Subject Shares; and 

(iii) if applicable, grant or withhold, or issue instructions to the record holder to grant or withhold, 
in accordance with the provisions of Section 3, all written consents with respect to the Subject Shares at any Company 
Stockholder Meeting or otherwise. 

  
(b) The foregoing proxy granted pursuant to Section 4(a) shall be deemed to be a proxy coupled with an 

interest and is irrevocable (and as such shall survive and not be affected by the death, incapacity, mental illness or 
insanity of Stockholder) until the end of the Agreement Period and shall not be terminated by operation of law or upon 
the occurrence of any other event other than the termination of this Agreement pursuant to Section 12(d) (in which 
case the foregoing proxy shall be deemed revoked automatically). Stockholder authorizes such attorney and proxy to 
substitute any other Person(s) to act hereunder, to revoke any substitution and to file this proxy and any substitution 
or revocation with the Secretary of the Company. Stockholder hereby affirms that the irrevocable proxy set forth in 
this Section 4 is given in connection with and granted in consideration of and as an inducement to Parent and Merger 
Sub entering into this Agreement and the Merger Agreement and that such irrevocable proxy is given to secure the 
obligations of Stockholder under Section 3. Notwithstanding anything to the contrary in this Section 4, nothing herein 
shall prevent Stockholder from making any Transfers to Permitted Transferees in accordance with Section 7(b) herein; 
provided, however, that no such Transfer to a Permitted Transferee shall limit, amend or revoke the foregoing proxy. 
  

SECTION 5. Representations and Warranties of Stockholder. Stockholder represents and warrants to 
Parent and Merger Sub as follows (it being understood that, except where expressly stated to be given or made as of 
the date hereof only, the representations and warranties contained in this Agreement shall be made as of the date hereof 
and as of the Acceptance Time). 

  
(a) Authority. Stockholder (or the representative or fiduciary signing on his behalf, as applicable) 

has full legal capacity, right and authority to execute and deliver this Agreement and to perform their 
obligations hereunder. This Agreement has been duly and validly executed and delivered by Stockholder and, 
assuming due and valid authorization, execution and delivery by Parent and Merger Sub constitutes a legally 
valid and binding obligation of Stockholder, enforceable against Stockholder in accordance with its terms, 
except as may be limited by the Enforceability Exceptions. 

  
(b) No Conflict.  
  

(i) The execution, delivery and performance by Stockholder of this Agreement and the 
consummation of the Contemplated Transaction do not and will not (A) violate, contravene, conflict with, or 
result in any violation or breach of the Company Charter or Company Bylaws, or other comparable charter 
or organizational documents, of Stockholder, if any, (B) violate, contravene, conflict with, or result in any 
violation or breach of any applicable Law applicable to Stockholder or Stockholder’s Subject Shares, (C) 



conflict with or violate or require any consent, approval, notice or other action by any Person under, constitute 
a default (with or without notice of lapse of time or both) under, or give rise to any right of termination, 
cancellation or acceleration or to a loss of any benefit to which Stockholder is entitled under any provision 
of any Contract binding on Stockholder or any of Stockholder’s properties or assets, including the Subject 
Shares or (D) result in the imposition of any Lien (other than Permitted Liens) or other restriction on any 
asset of Stockholder, except in the case of clauses (C) and (D) herein, any such violation, breach, conflict, 
default, termination, acceleration or Lien that would not, individually or in the aggregate, reasonably be 
expected to restrict, prohibit or impair the consummation of the Contemplated Transactions or the 
performance by the Stockholder of its obligations under this Agreement, in each case, in any material respect. 

  

  



  

  

  
(ii) No consent or order of, or registration or filing with or notification to, any 

Governmental Entity or any other Person is required by or with respect to Stockholder in connection with the 
execution and delivery of this Agreement by Stockholder or the performance by Stockholder of Stockholder’s 
obligations hereunder, except for the filing with the SEC of any Schedules 13D or 13G or amendments to 
Schedules 13D or 13G and filings under Section 16 of the Exchange Act, as amended as may be required in 
connection with this Agreement and the Contemplated Transactions or as would not, individually or in the 
aggregate, reasonably be expected to restrict, prohibit or impair the consummation of the Contemplated 
Transactions or the performance by Stockholder of its obligations under this Agreement, in each case, in any 
material respect. 

  
(c) Ownership of Subject Shares. As of the date hereof, Stockholder (together with Stockholder’s 

spouse if Stockholder is married and the Subject Shares constitute communal property under applicable Law) 
is, and (except with respect to any Subject Shares Transferred (as defined below) in accordance with Section 
7(b) or accepted for payment pursuant to the Offer) at all times during the Agreement Period will be, the 
beneficial and/or record owner (as specified on Schedule A) of, and have good and marketable title to, the 
Subject Shares, free and clear of any Liens or restrictions, except for such Liens or restrictions hereunder or 
pursuant to any applicable restrictions on transfer under applicable securities Laws. Other than as provided 
in this Agreement, Stockholder has, and (except with respect to any Subject Shares Transferred in accordance 
with Section 7(b) or accepted for payment pursuant to the Offer) at all times during the Agreement Period 
will have, with respect to the Subject Shares, the sole power, directly or indirectly, to vote, dispose of, 
exercise, exchange and convert, as applicable, such Subject Shares, and to demand or waive any appraisal or 
dissenters’ rights or issue instructions pertaining to such Subject Shares with respect to the matters set forth 
in this Agreement, in each case with no limitations, qualifications or restrictions on such rights, and, as such, 
has, and (except with respect to any Subject Shares Transferred in accordance with Section 7(b) or accepted 
for payment pursuant to the Offer) at all times during the Agreement Period will have, the complete and 
exclusive power to, directly or indirectly: (i) issue (or cause the issuance of) instructions with respect to the 
matters set forth in Section 4; (ii) agree to all matters set forth in this Agreement; and (iii) demand and waive 
appraisal or dissenters’ rights. 

  
(d) Total Shares. Except to the extent of any Subject Shares acquired after the date hereof (which 

shall become Subject Shares upon that acquisition), the number of the Company Common Shares set forth 
on Schedule A opposite the name of Stockholder are the only Company Common Shares owned beneficially 
and/or of record (as specified on Schedule A) by Stockholder on the date of this Agreement. Other than the 
Subject Shares and any Company Common Shares that are the subject of unvested Company Equity Awards 
(the number of which is set forth opposite the name of Stockholder on Schedule A), Stockholder does not 
own, beneficially or otherwise, (i) any Company Common Shares, (ii) any securities convertible into or 
exchangeable for (in each case, whether currently, upon lapse of time, following the satisfaction of any 
conditions, upon the occurrence of any event or any combination of the foregoing), any capital stock, voting 
securities or securities convertible into or exchangeable for capital stock or voting securities of the Company, 
or (iii) any options to purchase or rights to subscribe for or otherwise acquire any securities of the Company, 
and Stockholder has no interest in or voting rights with respect to any securities of the Company. Except as 
provided in this Agreement, there are no agreements or arrangements of any kind, contingent or otherwise, 
to which Stockholder is a party obligating Stockholder to Transfer or cause to be Transferred, any Subject 
Shares. Except pursuant to this Agreement, no Person has any contractual or other right or obligation to 
purchase or otherwise acquire any Subject Shares. 

  
(e) No Other Proxies. None of such Stockholder’s Subject Shares are subject to any voting 

agreement, trust or other agreement or arrangement with respect to voting or to any proxy, except pursuant 
to this Agreement. 

  



(f) Absence of Litigation. As of the date hereof, there is no Proceeding pending against, or, to the 
knowledge of Stockholder, threatened against or otherwise affecting, Stockholder or any of their properties 
or assets (including any Subject Shares) that could reasonably be expected to impair the ability of Stockholder 
to perform their obligations hereunder or to consummate the Contemplated Transactions hereby on a timely 
basis in any material respect. 

  

  



  

  

  
(g) Opportunity to Review; Reliance. Stockholder has received and reviewed a copy of the Merger 

Agreement and has had the opportunity to engage and consult with counsel of their own choosing. 
Stockholder understands and acknowledges that Parent and Merger Sub are entering into the Merger 
Agreement in reliance upon Stockholder’s execution, delivery and performance of this Agreement. 

  
(h) No Fees. No investment banker, broker, finder or other intermediary is entitled to a fee or 

commission from Parent, Merger Sub or the Company in respect of this Agreement based upon any 
arrangement or agreement made by or on behalf of Stockholder in their capacity as such. 

  
SECTION 6. Representations and Warranties of Parent and Merger Sub. Each of Parent and Merger 

Sub represent and warrant to Stockholder, jointly and severally, as follows: Each of Parent and Merger Sub has all 
requisite corporate power and authority necessary to execute and deliver this Agreement and, assuming the Merger is 
consummated in accordance with Section 251(h) of the DGCL, to perform (subject to the conditions contained herein) 
their respective obligations hereunder and to consummate the Contemplated Transactions, including the Merger and 
the Offer. This Agreement has been duly and validly executed and delivered by each of Parent and Merger Sub and, 
assuming due and valid authorization, execution and delivery by Stockholder constitutes a legally valid and binding 
obligation of Parent and Merger Sub, enforceable against each of Parent and Merger in accordance with its terms, 
except as may be limited by the Enforceability Exceptions. 

  
SECTION 7. No Proxies for, Transfers of or Encumbrances on Subject Shares; Other Offers. 
  

(a) Prohibition on Transfer. Except pursuant to the terms of this Agreement, during the Agreement 
Period, Stockholder shall not (and Stockholder shall not permit any Person under Stockholder’s control to, except as 
a result of the death of Stockholder), without the prior written consent of Parent, directly or indirectly: (i) grant or 
permit the grant of any proxies, powers of attorney, rights of first offer or refusal or other authorizations in or with 
respect to, or enter into any voting trust or voting agreement or arrangement with respect to, any Subject Shares or 
any interest therein; (ii) sell (including short sell), assign, transfer, tender, pledge, encumber, grant a participation 
interest in, hypothecate or otherwise dispose of (including by gift) (each, a “Transfer”), any Subject Shares or any 
interest therein; (iii) create or otherwise permit any Lien or other restriction to be created on any Subject Shares; (iv) 
enforce or permit the execution of the provisions of any redemption, share purchase or sale, recapitalization or other 
agreement with the Company or any other Person, with respect to any Subject Shares or any interest therein; (v) enter 
into any Contract with any Person with respect to the direct or indirect Transfer of any Subject Shares or any interest 
therein; (vi) enter into a swap or other agreement or any transaction that transfers, in whole or in part, the economic 
consequence of ownership of any Subject Shares; or (vii) agree to do or any of the foregoing. Stockholder shall not, 
and shall not permit any Person under Stockholder’s control or any of their respective Representatives to, seek or 
solicit any such Transfer or any such Contract. 

  
Without limiting the foregoing, Stockholder shall not take any other action that would in any way 

restrict, limit or interfere in any material respect with the performance of Stockholder’s obligations hereunder (or with 
the Contemplated Transactions) or make any representation or warranty of Stockholder in this Agreement untrue or 
incorrect in any material respect, or seek to do or solicit any of the foregoing actions, or cause or permit any other 
Person to take any of the foregoing actions. Stockholder agrees to notify Parent and Merger Sub promptly in writing, 
and to provide all details requested by parent or Merger Sub, if Stockholder shall be approached or solicited, directly 
or indirectly, by any Person with respect to any of the foregoing. Without limiting the generality of the foregoing, 
Stockholder shall not tender, agree to tender or cause or permit to be tendered any Subject Shares into or otherwise in 
connection with any tender or exchange offer, except pursuant to the Offer. 

  
(b) Exceptions. Notwithstanding the foregoing, Stockholder shall have the right to Transfer all or 

any portion of the Subject Shares to a Permitted Transferee of Stockholder if and only if prior thereto and as a condition 
to the effectiveness of such Transfer, such Permitted Transferee shall have agreed in writing, in a manner reasonably 
acceptable in form and substance to Parent: (i) to accept such Subject Shares subject to the terms and conditions of 



this Agreement; and (ii) to be bound by this Agreement and to agree and acknowledge that such Person shall constitute 
Stockholder for all purposes of this Agreement; provided that notwithstanding any such Transfer, Stockholder shall 
continue to be liable for any breach by any Permitted Transferee of their agreements and covenants under this 
Agreement. “Permitted Transferee” means, with respect to Stockholder: (A) a spouse, parent, child, sibling, adopted 
child or grandchild of Stockholder; or (B) any trust, the trustees of which include only Stockholder and/or the other 
Persons named in clause “(A)” of this sentence and the beneficiaries of which include only Stockholder and/or the 
Persons named in clause “(A)” of this sentence. 

  

  



  

  

  
(c) Effect of Attempted Transfer. Any attempted Transfer of Subject Shares, or any interest therein, 

in violation of this Section 7 shall be null and void. In furtherance of this Agreement, Stockholder hereby authorizes 
Parent and Merger Sub to direct the Company to impose stop orders to prevent the Transfer of any Subject Shares on 
the books of the Company in violation of this Agreement. If so requested by Parent, Stockholder agrees that its Subject 
Shares shall bear a legend, reasonably acceptable in form and substance to Parent, stating that such Subject Shares are 
subject to this Agreement. 

  
(d) Other Offers. From the date hereof until the termination of this Agreement in accordance with 

Section 12(d) hereof, neither Stockholder (in Stockholder’s capacity as such), shall, nor shall Stockholder authorize 
or permit any of its representatives, if any, to, and Stockholder shall direct each such representative not to, directly or 
indirectly, take any of the following actions: (i) initiate, solicit, knowingly facilitate or knowingly encourage any 
inquiries, proposal or offer that constitutes a Company Acquisition Proposal or that could be reasonably be expected 
to lead to a Company Acquisition Proposal or enter into, continue or otherwise participate or engage in any discussions 
or negotiations with respect thereto (including by furnishing any non-public information relating to the Company or 
the Company Subsidiaries); (ii) otherwise cooperate in any way with, or knowingly assist, participate in, facilitate or 
encourage any effort by, any Person that is seeking to make, or has made, any Company Acquisition Proposal; or (iii) 
resolve, propose or agree to do any of the foregoing. Without limiting the foregoing, it is understood that any violation 
of the foregoing restrictions by any representatives of Stockholder shall be deemed to be a breach of this Section 7(d) 
by Stockholder. Stockholder shall, and shall cause its or their representatives to cease immediately and cause to be 
terminated, and shall not authorize or knowingly permit any of its or their representatives to continue, any and all 
existing activities, discussions or negotiations, if any, with any Person conducted prior to the date hereof with respect 
to any Company Acquisition Proposal. Stockholder shall notify Parent promptly (and in any event within 24 hours 
after receipt by Stockholder) notify Parent in writing, in the event Stockholder or any of their representatives of 
receives any Company Acquisition Proposal or inquiry, proposal or offer that could reasonably be expected to lead to 
a Company Acquisition Proposal, which notice shall include the material terms and conditions of such Company 
Acquisition Proposal, inquiry, proposal or offer, including the identity of the counterparty and copies of any material 
documentation and other written materials (or, where such Company Acquisition Proposal, inquiry, proposal or offer 
is not in writing, a summary of the material terms and conditions of such Company Acquisition Proposal, inquiry, 
proposal or offer). Thereafter, the Stockholder shall keep Parent informed on a prompt basis of the status and material 
details (including amendments or proposed amendments) of any such Company Acquisition Proposal, inquiry, 
proposal or offer (including providing copies of any written documentation material relating to such Company 
Acquisition Proposal, including relating to the financing thereof). 

  
SECTION 8. Waiver of Appraisal and Dissenters’ Rights and Actions. Stockholder hereby (i) waives 

and agrees not to exercise any rights (including under Section 262 of the DGCL) to demand appraisal of any Subject 
Shares or rights to dissent from the Merger which may arise with respect to the Merger and (ii) agrees not to commence 
or participate in, and to take all actions necessary to opt out of any class in any class action with respect to, any claim, 
derivative or other Proceeding, against Parent, Merger Sub, the Company or any of their respective successors relating 
to the negotiation, execution or delivery of this Agreement or the Merger Agreement or the making or consummation 
of the Offer or consummation of the Merger, including any Proceeding (x) challenging the validity of, or seeking to 
enjoin the operation of, any provision of this Agreement or (y) alleging a breach of any fiduciary duty of the Company 
Board in connection with the Merger Agreement or the Contemplated Transactions. 

  
SECTION 9. Notices of Certain Events. Stockholder shall notify Parent of any development occurring after 

the date hereof that causes, or that would reasonably be expected to cause, any breach of any of Stockholder’s 
representations or warranties in this Agreement. 

  
SECTION 10. Further Assurances. From time to time and without additional consideration, Stockholder 

shall (at Stockholder’s sole expense) execute and deliver, or cause to be executed and delivered, all further transfers, 
assignments, endorsements, proxies, consents and other documents and instruments and shall (at Stockholder’s sole 
expense) take, or cause to be taken, all actions and to do, or cause to be done, all things necessary, proper or advisable 



under applicable Law, or as Parent may reasonably request, to perform its obligations under, carry out, and further the 
intent of, this Agreement. 

  
SECTION 11. Certain Adjustments. In the event of a stock dividend or distribution, stock split, reverse 

stock split, recapitalization, subdivision, combination, merger, consolidation, reclassification, spin-off, readjustment, 
exchange of shares or the like, on, of or affecting the Subject Shares, the term “Subject Shares” shall be deemed to 
refer to and include such shares as well as all such stock dividends and distributions and any securities into which or 
for which any or all of such shares may be changed or exchanged or which are received in the transaction. 

  

  



  

  

  
SECTION 12. Miscellaneous. 
  

(a) Notices. Any notices or other communications required or permitted under, or otherwise given 
in connection with, this Agreement shall be in writing and shall be deemed to have been duly given (a) when delivered 
or sent if delivered in Person, (b) on the next Business Day if transmitted by national overnight courier or (c) on the 
date delivered if sent by email (to the extent that no “bounceback” or similar message indicating non-delivery is 
received with respect thereto), in each case, as follows (or to such other Persons or addressees as may be designated 
in writing by the party to receive such notice): 

  
If to Parent or Merger Sub, addressed to it at: 
  
c/o WhiteHawk Income Corporation 
2000 Market Street, Suite 910 
Philadelphia, PA 19103 
Attention: Daniel Herz 
Email: dherz@whitehawkenergy.com 
with a copy (which shall not constitute notice) to: 
  
Weil, Gotshal & Manges LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Attention: Claudia Lai; James R. Griffin 
Email: claudia.lai@weil.com; james.griffin@weil.com 
  
and 
  
Weil, Gotshal & Manges LLP 
700 Louisiana Street, Suite 3700 
Houston, Texas 77002 
Attention: Omar Samji 
Email: omar.samji@weil.com 
  
If to Stockholder, addressed to him or her at the address set forth below Stockholder’s name on the 

signature 
pages hereto. 

  
(b) Amendment and Waivers. 
  

(i) This Agreement may be amended at any time prior to the Effective Time only by 
execution of an instrument in writing signed by each of Stockholder, Parent and Merger Sub. 

  
(ii) At any time prior to the Effective Time, Parent and Merger Sub, on the one hand, and 

Stockholder, on the other hand, may (a) extend the time for the performance of any of the obligations or other 
acts of the other, (b) waive any breach of the representations and warranties of the other contained herein or 
(c) waive compliance by the other with any of the agreements or covenants contained herein. Any such 
extension or waiver shall be valid only if set forth in an instrument in writing signed by the party or parties 
to be bound thereby, but such extension or waiver or failure to insist on strict compliance with an obligation, 
covenant, agreement or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent 
or other failure. Any delay in exercising any right under this Agreement shall not constitute a waiver of such 
right. 

  



(c) Successors and Assigns. The provisions of this Agreement shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and assigns; provided, that Stockholder may not assign, 
delegate or otherwise transfer any of Stockholder’s rights or obligations under this Agreement without the prior written 
consent of Parent. For the avoidance of doubt, Parent and Merger Sub may transfer or assign their respective rights 
and obligations under this Agreement, in whole or from time to time in part, to one or more of their respective affiliates 
at any time; provided, that such transfer or assignment shall not relieve such Person of its obligations under this 
Agreement. Any assignment, delegation or transfer in violation of the foregoing shall be null and void. 

  

  



  

  

  
(d) Termination. This Agreement shall automatically terminate and become void and of no further 

force or effect on the earliest to occur of: (i) the Effective Time; (ii) the termination of this Agreement by written 
notice from Parent to Stockholder; (iii) the termination of the Offer by Parent or Merger Sub; (iv) the expiration of 
the Offer without Merger Sub having accepted for payment Company Common Shares tendered in the Offer, provided, 
that the Offer is not subsequently extended by Merger Sub; and (v) the termination of the Merger Agreement in 
accordance with its terms (the period from the date hereof through the termination of this Agreement being referred 
to as the “Agreement Period”); provided that: (A) Section 12(a) shall survive such termination; and (B) no such 
termination shall relieve or release Stockholder from any obligations or liabilities arising out of their breach of this 
Agreement prior to its termination. 

  
(e) Governing Law; Consent to Jurisdiction; Waiver of Jury Trial. 
  

(i) This Agreement and all claims and causes of action arising in connection herewith shall 
be governed by, and construed in accordance with, the Laws of the State of Delaware, without regard to Laws 
that may be applicable under conflicts of laws principles (whether of the State of Delaware or any other 
jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State of Delaware. 

  
(ii) Each of the parties hereto irrevocably agrees that any Proceeding with respect to this 

Agreement and the rights and obligations arising in connection herewith or any claim or cause of action 
arising in connection with this Agreement or the negotiation hereof, and any Proceeding for recognition and 
enforcement of any judgment in respect of this Agreement and the rights and obligations arising hereunder 
brought by any other party hereto or its successors or assigns, will be brought and determined exclusively in 
the Delaware Court of Chancery and any state appellate court therefrom within the State of Delaware (or, if 
the Delaware Court of Chancery does not have subject matter jurisdiction over a particular matter, any state 
or federal court within the State of Delaware). Each of the parties hereto hereby irrevocably submits with 
regard to any such Proceeding for itself and in respect of its property, generally and unconditionally, to the 
personal jurisdiction of the aforesaid courts and agrees that it will not bring any action relating to or arising 
from this Agreement or any of the transactions contemplated hereby or the negotiation hereof in any court 
other than the aforesaid courts. Each of the parties hereto hereby irrevocably waives, and agrees not to assert 
as a defense, counterclaim or otherwise, in any Proceeding with respect to this Agreement or the transactions 
contemplated hereby, (i) any claim that it is not personally subject to the jurisdiction of the above named 
courts for any reason other than the failure to serve in accordance with this Section 12(e), (ii) any claim that 
it or its property is exempt or immune from the jurisdiction of any such court or from any legal process 
commenced in such courts (whether through service of notice, attachment prior to judgment, attachment in 
aid of execution of judgment, execution of judgment or otherwise) and (iii) to the fullest extent permitted by 
applicable Law, any claim that (A) the Proceeding in such court is brought in an inconvenient forum, (B) the 
venue of such Proceeding is improper or (C) this Agreement, or the subject matter hereof, may not be 
enforced in or by such courts. Each of the parties hereto agrees that a final judgment in any such Proceeding 
shall be conclusive and may be enforced in other jurisdictions by suit on the judgment or in any other manner 
provided by applicable Law. Each party to this Agreement irrevocably consents to service of process in the 
manner provided for notices in Section 12(a) and agrees that service made in such manner shall have the 
same legal force and effect as if served upon such party personally within the State of Delaware. Nothing in 
this Agreement will affect the right of any party to this Agreement to serve process in any other manner 
permitted by applicable Law. 

  
(iii) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY 

THAT MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND 
DIFFICULT ISSUES, AND THEREFORE EACH PARTY HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT 
OF ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS 
AGREEMENT AND ANY OF THE AGREEMENTS DELIVERED IN CONNECTION HEREWITH OR 



THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH PARTY CERTIFIES AND 
ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE EITHER OF SUCH WAIVERS, (B) IT 
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH WAIVERS, (C) IT 
MAKES SUCH WAIVERS VOLUNTARILY AND (D) IT HAS BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN 
THIS SECTION 12(e)(iii). 

  

  



  

  

  
(f) Severability. If any term or other provision of this Agreement is invalid, illegal or incapable of 

being enforced by any rule of Law or public policy, all other conditions and provisions of this Agreement shall 
nevertheless remain in full force and effect so long as the economic or legal substance of the Contemplated 
Transactions is not affected in any manner materially adverse to any party. Upon such determination that any such 
term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in good faith 
to modify this Agreement so as to effect the original intent of the parties hereto as closely as possible in an mutually 
acceptable manner that will achieve, to the maximum extent possible, the economic, business and other purposes of 
such void or unenforceable provision. 

  
(g) Specific Performance. Stockholder hereby agrees that if Stockholder were to breach any of their 

obligations under this Agreement (including failing to take such actions as are required of them hereunder to 
consummate the Contemplated Transactions) in accordance with its specified terms, irreparable damage would occur, 
no adequate remedy at law would exist and damages would be difficult to determine, and accordingly, prior to any 
valid termination of this Agreement in accordance with Section 12(d), (i) Parent and Merger Sub shall be entitled to 
an injunction or injunctions to prevent or remedy breaches of this Agreement and to specific performance of the terms 
hereof, in each case in the Delaware Court of Chancery or, if such court shall not have jurisdiction, in any federal 
court located in the State of Delaware or any Delaware state court, this being in addition to any other remedy to which 
they are entitled at law or in equity, (ii) Stockholder waives any requirement for the securing or posting of any bond 
or other security in connection with the obtaining of any specific performance or injunctive relief and (iii) Stockholder 
will waive, in any action for specific performance, the defense of adequacy of a remedy at law. Parent or Merger Sub’s 
pursuit of specific performance at any time will not be deemed an election of remedies or waiver of the right to pursue 
any other right or remedy to which such party may be entitled, including the right to pursue remedies for liabilities or 
damages incurred or suffered by a party in the case of a breach of this Agreement involving Willful Breach or fraud. 

  
(h) Independence of Obligations. The covenants and obligations of Stockholder set forth in this 

Agreement shall be construed as independent of any other agreement or arrangement between Stockholder, on the one 
hand, and the Company or Parent, on the other hand. The existence of any claim or cause of action by Stockholder 
against the Company or Parent shall not constitute a defense to the enforcement of any of such covenants or obligations 
against Stockholder. 

  
(i) Expenses. All costs and expenses incurred in connection with this Agreement shall be paid by 

the party incurring such cost or expense, whether or not the Contemplated Transactions are consummated. 
  
(j) Counterparts; Effectiveness. This Agreement may be signed in any number of counterparts, 

including electronic signature and transmission methods, including .pdf files or DocuSign, each of which shall be an 
original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This Agreement 
shall become effective when Stockholder, on the one hand, and Parent and Merger Sub, on the other hand, shall have 
received a counterpart hereof signed by the other party hereto. Until and unless Stockholder, on the one hand, and 
Parent and Merger Sub, on the other hand, shall have received a counterpart hereof signed by the other party hereto, 
this Agreement shall have no effect and no party shall have any right or obligation hereunder (whether by virtue of 
any other oral or written agreement or other communication). The exchange of a fully executed Agreement (in 
counterparts or otherwise) by electronic transmission in .pdf format or via DocuSign shall be sufficient to bind the 
parties hereto to the terms and conditions of this Agreement. 

  
(k) Entire Agreement. This Agreement (including all Schedules hereto) and the other agreements 

referred to in this Agreement constitute the entire understanding and agreement between the parties hereto with respect 
to the subject matter hereof and supersede all prior agreements and understandings, both written and oral, among the 
parties hereto with respect to the subject matter hereof and thereof. 

  

  



  

  

  
(l) Headings. The headings contained in this Agreement are for convenience of reference only, shall 

not be deemed to be a part of this Agreement and shall not be referred to in connection with the construction or 
interpretation of this Agreement. 

  
(m) Interpretation. Each party hereto has participated in the drafting of this Agreement, which each 

party acknowledges is the result of extensive negotiations between the parties hereto. If an ambiguity or question of 
intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto, and no 
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any 
provision. For purposes of this Agreement, whenever the context requires: the singular number shall include the plural, 
and vice versa; the masculine gender shall include the feminine and neuter genders; the feminine gender shall include 
the masculine and neuter genders; and the neuter gender shall include masculine and feminine genders. As used in 
this Agreement, the words “include” and “including” and variations thereof, shall not be deemed to be terms of 
limitation, but rather shall be deemed to be followed by the words “without limitation.” Except as otherwise indicated, 
all references in this Agreement to “Sections” are intended to refer to Sections of this Agreement. The words “hereof,” 
“hereto,” “hereby,” “herein,” “hereunder” and words of similar import, when used in this Agreement, shall refer to 
this Agreement as a whole and not to any particular Section in which such words appear. Unless otherwise specifically 
provided for herein, the term “or” shall not be deemed to be exclusive. 

  
(n) Stockholder Capacity. Stockholder is signing and entering this Agreement solely in their 

capacity as the beneficial owner of Subject Shares, and nothing herein shall limit or affect in any way any actions that 
may be hereafter taken by them in their capacity as an employee, officer or director of the Company in accordance 
with the provisions of the Merger Agreement. Nothing herein shall in any way restrict a director or officer of the 
Company in the taking of any actions (or failure to act) in his or her capacity as a director or officer of the Company, 
or in the exercise of his or her fiduciary duties as a director or officer of the Company, or prevent or be construed to 
create any obligation on the part of any director or officer of the Company from taking any action in his or her capacity 
as such director or officer. 

  
(o) No Ownership Interest. Except as otherwise provided herein or under applicable Law, nothing 

contained in this Agreement shall be deemed to vest in Parent or Merger Sub any direct or indirect ownership or 
incidence of ownership of or with respect to the Subject Shares. All rights, ownership and economic benefits of and 
relating to the Subject Shares shall remain vested in and belong to each applicable Stockholder, and neither Parent nor 
Merger Sub shall have any authority to manage, direct, restrict, regulate, govern, or administer any of the policies or 
operations of the Company or exercise any power or authority to direct such Stockholder in the voting of any of the 
Subject Shares, in each case, except as otherwise provided herein. 

  
(p) Non-Survival of Representations and Warranties. None of the representations and warranties in 

this Agreement or in any instrument delivered pursuant to this Agreement shall survive the Effective Time. 
  

[Signature Page Follows] 
  

  



  

  

  
  
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above. 
  

  WHITEHAWK ACQUISITION, INC. 
    
    
  By:   
    Name:  
    Title:   
    
    
  WHITEHAWK MERGER SUB, INC. 
    
    
  By:   
    Name:   
    Title:  
  
  

  



  

  

  
  
  STOCKHOLDER 
    
    
    
  Name: 
  Address: 

  
  
  

  



  

  

  
  

SCHEDULE A 
Ownership of Company Common Shares 

  

Name   

Number of 
Company 

Common Shares 
Beneficially 
Owned (1)   

Number of 
Time-Based  
Restricted 

Shares 

  Number of 
Performance-

Based 
Restricted 

Shares   
Number of 
DCP Units   

                    
   

(1) In calculating the number of Company Common Shares beneficially owned for the purpose of this column, 
Company Common Shares underlying (i) Time-Based Restricted Shares, (ii) Performance-Based Restricted 
Shares and (iii) DCP Units are excluded and are summarized in the other columns in this table. 
    

(2) Time-Based Restricted Shares and Performance-Based Restricted Shares shall not constitute Subject Shares 
for the purposes of Section 1 of this Agreement (but for the avoidance of doubt, shall constitute Subject 
Shares for all other purposes of this Agreement). 
  

  

  


